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QUESTIONS PRESENTED 


The question presented is whether the appellants were entitled to 
the granting of a directed verdict under facts which they conceded, to 
the effect that they did not owe the appellee any duty (except not to 
wilfully injure him) in keeping a stairway lighted, in a two apartment 
building, into which the appellee had forced himself against the wishes 
of the tenant thereof, his former wife, and in which premises he had 
resided for more than a year. His allegation in the pre-trial order 
claimed him to be a guest, but his occupancy was against the wishes of 
his former wife and against the consent of the appellees, and therefore 


he was a mere licensee. 


Another question presented was whether the appellee proved any 
negligence against the appellants, the owners of the two apartment 
building in which the hall and bath room lights were paid for by them. 
The undisputed facts being that he was injured in a fall down the steps, 
in which there were no defects, nor had any foreign substance on them, 
because at the time thereof the lights in the hall were out; and although 
the appellee had used these steps daily for over a year and although he 
was fully acquainted with the situation in leaving the bathroom, stepped 
out too far in the wrong direction, known to him as being in the wrong 


direction, and he misjudged his step. 


Another question presented is whether the appellee was guilty of 
contributory negligence in using unlighted steps, being fully acquainted 
with the entire situation, which unlighted steps he helped to create by 


changing wires 10 or 15 times in the circuit lighting the hall and bath- 


room. 
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APPEAL FROM THE UNITED STATES DISTRICT cover 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The action in the District Court was predicated on damages for 


personal injuries sustained by the appellee as a result of alleged 
negligence of appellants in maintaining an unlighted stairway in excess 
of $3,000.00. The District Court had jurisdiction under the provisions 
of Title 11, Section 305 D. C. Code 1951 Ed. Supp. vIn. 
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This Court has jurisdiction under the provisions of Title 28 
U.S. Code, Sections 1291 and 1292. 


STATEMENT OF THE CASE 


The pre-trial order of appellee claimed he was a lawful guest of 
Eleanore Battle who was tenant on the second floor apartment at 1622 
Corcoran Street, N. W. In this pleading he did not claim he was a 
tenant. On February 25, 1960 he claimed he fell down an unlighted 
stairway in these premises, owned and managed by the appellants. 
The negligence claimed was the appellants permitted the stairway to 
become and remain in an unsafe condition by failing to maintain the 
lights. (J.A. 1) 


The testimony of the appellee in substance was adduced at trial. 


He moved into the second floor apartment of a two story building 
in year 1959 which had been occupied by his wife, with her consent. 
(J.A.5) He did not testify as to his exact status, as to whether he 
was a roomer, or had any estate in the premises such as a tenant, ex- 
cept he stated he contributed to his wife's finances by paying her 
$40.00 per month and bought all of the food. 


On the evening of February 24, 1960 after he returned to the 
premises at about 10 P.M. he went to bed, and later in the night he got 
up and went to the bathroom, and while there the lights blew out. When 


he left the bathroom to go back to his room he went a little too far to 


the left, and it was dark and he made the wrong step, and down the steps 
he went and a little over half way down his heel caught in the spokes. 


(J.A. 5-6) (underscoring supplied) 


At the time, the hallway being dark, he could see nothing. He 
described the physicai condition and knew the exact locations of the 
walls, landing, bannister, and areaway leading back to the rooms (J.A. 
6- 7 ) and produced pictures of the steps. Plaintiff's exhibits Nos. 1, 
2 and 3. 
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He stated that when he proceeded to the bathroom the lights 
were on. (J.A. 7) 


He also testified that he knew the tenant of the first floor apart- 


ment, a woman with six children. He testified the rent for the second 
floor apartment paid by his wife was $67.50 a month excluding 
utilities, except that the hall light current was supplied by the appel- 
lants. (J.A. 7-8) 


He further stated that the first floor tenant did ant have lights 
in her apartment as the current had been cut off for the previous 
eight months. In order to obtain electricity the first floor tenant was 
tapping into the hall and bathroom light, which utilities at these two 
locations were supplied by the appellants. Because of this tapping the 
fuse would blow out as there was too much on the circuit (J.A. 8) 


He stated he complained of this condition to the appellants’ 
office in which complaint he said the people on the first floor were 
tapping, using the light from the hall, continually blowing the fuses; 
that he had to put fuses in part of the time; that the first floor people 
did not have money to buy fuses and kept the lights out, and blew out 
the hall lights, off and on, practically all the time; that the hall lights 


were on all night unless the fuse was blown. (J.A. 8-9) 


The appellee also described what happened in regard to assistance 
after his fall, aiding him to get out of the stairs and returning to his 


room. 


On cross-examination he admitted that in 1943 he had instituted 
divorce proceedings against his wife in Civil Action 20685 and they 
separated, and he did not live with his wife when she first rented the 
second floor from the appellants. (J.A. 10) He came to these 
premises in 1959. He stated that from that time to the time of the 
accident he lived in the premises and went to work and came and went 


from the premises every day, and during that time he lived on the 
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second floor and regularly used the stairway. In fact, he stated he 


eS 


was very familiar with the stairway. (J.A. 10) He described, in 


detail, the location of the rooms on the second floor. The hallway led 
to all rooms on the second floor and had a bannister, and through this 
hallway he traversed in order to get to the bath; that the entrance to 
the bathroom was not at the head of the steps and is about eight feet 
back from the head of the steps. Upon leaving the bath to get to his 
room he would have to go to the right, and in order to go to the land- 
ing he would have to go to the left for a distance of about eight feet. 
(J.A. 10, 11, 12) 


The light into which the first floor tenant tapped was in the ceil- 
ing of the first floor hall and in bathroom. They had run one wire into 
their apartment. (J.A. 12) 


The appellee stated he knew the light was coming from the fix- 
ture in the bathroom on the first floor because he put fuses in and told 
the first floor tenant what caused the short because the lead wire was 
used to get lights into her apartment. (J.A. 12-13) 


He further testified that he helped the first floor tenant to 


straighten up the wires when she asked him to do so, and he also helped 
to replace the wires in the bathroom as well as the first floor. He 


stated he helped to replace the wires about ten or fifteen times, and it 
was always burning cords or some other fixture to fix for the lights. 


He also stated that he fixed these wires over a period of two or three 
months before the accident. (J.A. 13) He stated he had to replace 
fuses practically every day. 


He testified that the steps themselves were in good condition. 


The appellee stated that on the night of the accident when he 
returned home at 10 P.M., the lights were on, and he last replaced a 
fuse a couple days before. (J.A. 14) 
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After he returned at 10:30 P.M. he got up about 1 or 1:15 A.M. 
early next morning and went to the bathroom and turned the light on, 
and in about three minutes the lights blew out while he still was in the 


bathroom. Then he tried to get to his room and, since the landing is 
narrow and because he walked out too far and being in the dark, he 


went down the steps. (J.A.15-16) He further stated when he left the 
bathroom he turned right to go to his room and he placed his hand on 
the wall to help guide him, but in between the head of the steps there 
is a pillar that sits down about 18 inches before the top of the steps 

is reached — it is about three feet away from the head of the steps and 
it sets out on an angle where it is necessary to walk around more to 


go down the steps to come straight on the landing. ! 


He restated that when he left the bathroom he was feeling to his 


right with his right hand and misjudged by being in the dark and walked 


out too far after leaving the pillar. He was not feeling the wall and it 
was dark and he missed his step and went down the steps. (J.A. 16-17) 

He again stated that before he fell he removed his right hand 
from the right wall when he came to the pillar. He was feeling to go to 
the right and he got too far and went down, and when he took his hand 
away from the wall he did not take hold of the banister. 


Eleanore Battle testified on behalf of the appellee that she moved 
into the second floor of the premises in year 1957, renting the same 
from the appellants at $67.50 monthly, which did not include utilities, 
but she did not pay for lights in hall and bathroom. (J A. 18) 


She had been married to appellee and he moved into her apart- 
ment about 1958 or 1959, and he just moved in and stayed until both 
vacated in December 1962. She stated that prior to February 25, 1960 
she told the appellant Mr. Urciolo that her husband had been giving her 
a lot of trouble doing little things like drinking and it was getting on 
her mother's nerves and she asked her husband to move, which he 
refused; and she requested Mr. Urciolo to get him out and stop him 
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from making disturbances, and thereafter she got along with the appel- 


lee at times. 


It should be noted that up to this time neither the appellee nor the 
witness, Mrs. Battle, gave any testimony as to the nature of Mr. 
Battle's tenancy or occupancy, nor did she see the accident at the time, 
except she stated that when she first observed the appellee on the steps 
after the accident the lights were off. (J.A. 19) 


She further stated the first floor's tenant's lights were cut off. 
She also stated that the connection blew out the fuses all the time of 
which she complained. 


After stating she was divorced in 1943, she moved into the second 
floor in 1957 without Mr. Battle and she proceeded to describe the 
apartment. Later Mr. Battle began to occupy the front hall room; the 
door from this room leads immediately into the hall. She stated that 
when leaving the bathroom if a right turn was made it would lead to the 
hall and into the front rooms, but if no turn was made it would lead to 
the steps. (J.A. 20-21) She also stated that there was no pole nor 
pillar at this location. 


After Mr. Battle moved in he was there every day and almost 
every day the lights went off. 


With respect to the appellee's occupancy the witness stated that 
he just came in, and she had not told him to come or not to come, 
although she told Mr. Urciolo she could not keep the appellee out and 
did not want him there, and she had complained to the Police Depart- 


ment concerning his occupancy. (J.A. 22) 


The witness stated the appellee fixed the light in the bathroom 
quite a few times. 


Doris Flager, the first floor tenant, testified for the appellee that 
her lights were cut off and she tied into the hall lights by using extension 
cords for which she had the appellant Raphael G. Urciolo's permission. 
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(J.A. This condition existed for about three weeks, and it was 
not two connections but the two cords which formed one ne: This wit- 
ness testified that the lights did not go out nor was it necessary to 


replace fuses. 


Thereupon the appellee rested his case and the appellants moved 


for an instructed verdict, to which motion the Court reserved ruling 
under Rule 50(b). (J.A. 24) ! 


An affidavit of appellee's witness, Mrs. Battle, was read into 
evidence which stated, among other things, that the appetice had forced 
his way into her apartment. (J.A. 44) 


Joseph J. Urciolo described the layout of the second floor (J.A. 
and he stated in substance that if, on leaving the Second floor 
bathroom one keeps to the right, and using the right wall as a guide, 
passage will proceed to the front of the building, and there would be no 
possibility of getting to the steps (J.A. 27-28) Lease admitted into evi- 
dence, defendant's exhibit No. 2, expressly prohibited subletting. 


At the close of the entire case, the appellants again renewed their 
motion for a directed verdict and the Court again reserved ruling under 
the provisions of Rule 50(b). (J.A. 30) | 


STATEMENT OF POINTS 


The points relied upon by the appellants in this appeal are as 
follows: 
1. The appellee was either a trespasser, or bare licensee 


or a guest of the tenant, to whom the appellants owed 
no duty, except not to wilfully injure him. 


As a matter of law, the appellee failed to prove the 
appellants guilty of negligence. 


The evidence showed, as a matter of law, that the 
appellee was guilty of contributory negligence. 
| 
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The uncontradicted evidence showed that the appellee, 
by his own affirmative act, created, or helped to 
create, the condition of which he complained. 


The Court erred in denying appellants’ motions for 
instructed verdicts. 


SUMMARY OF ARGUMENT 


1. There was no evidence introduced, nor any inference to be 
drawn, as to the appellee's manner of occupancy. It was a necessary 
item for him to prove that he was a tenant to whom a duty was owed to 
keep the steps lighted. The evidence adduced by the appellee was to the 
effect that he forced his way into the premises and was permitted to 
remain by his wife thereafter. The pre-trial order alleges him to be 
a guest. 


2. As a matter of law no proof of negligence by the appellants 
was made. The lights had been on for at least two days before the 
accident, and there was no proof that there were any defects in the 


steps or any foreign substance which caused the appellee to fall. He 


undertook to make fuse installations. No proof was made that the ex- 
tension cord caused the lights to go off. No evidence was given what 
caused the failure. No lights except the hall lights were then burning, 
and no showing was made that the circuit was overburdened. 


3. The evidence showed, as a matter of law, that the appellee was 
guilty of contributory negligence. Other than the lack of light, there 
existed no other defect. The appellee had used the steps daily for over 
a year, and was extremely familiar with the area, and having such 
knowledge and by his own act stepped knowingly in the direction of the 
steps and he made the wrong step too far to the left. The accident was 
as a result of his lack of care and of contribution. 


4, The evidence showed that by the appellee's own affirmative 
act in helping to straighten out the wires and replacing them in both the 
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bathroom and the first floor about ten or fifteen times he created, or 
helped to create, the condition which he says caused the accident. 


5. Because of all of the above, the Court should have directed a 
verdict as requested at the close of evidence, and failing to do so was 


error. 


ARGUMENT 


As a preliminary statement to the argument, the appellants point 
out that the recitation of facts are taken only from the appellee's testi- 
mony and that of his witnesses and, based thereon, we say that the 
judgment of the Court should be reversed. | 


1. We contend that the only evidence in this case concerning the 
appellee's occupancy was to the effect that he forced his way into the 
premises; that his wife, who was the tenant, complained about his 
occupancy, but nevertheless accepted money from him towards the 
household expenses. The appellee merely moved into the premises, 
and this was against the permission or will of the appellant Raphael G. 
Urciolo. Under these circumstances at most he became a licensee or 
guest. Even the pre-trial statement claims that the appellee was a 
guest. There was no conflicting evidence on this point. Consequently, 
the appellee's occupancy was merely for his own benefit, without any 
corresponding benefit to the appellants. It put the property to a greater 
use, with the additional expense to the appellants without additional 
revenue. Lord v. Lencshire House, Ltd., 106 U.S. App. Dic, 328, 272 
F.2d 557, and Arthur v. Standard Eng. Co., 89 U.S. App. D.C. 399, 193 
F.2d 903, establish the principle in this jurisdiction that mutual benefit 
test determines the status, and where the privilege of user exists for 
the common interest or mutual advantage of the user and the owner an 
invitation exists. However, if that user exists merely for the convenience 

| 


} Firfer v. U. S., 93 U.S. App. D.C. 216, 208 F.2d 524. | 
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or benefit of the party relying upon it and using it, a case of license 
results. The appellants derived no benefit or advantage from the appel- 
lee's use, and his use was solely for his own convenience or benefit. 

In our case the facts essential to the determination of the status are 

not in dispute and it presented a legal question for the Court. Being a 
mere licensee, the appellee was not entitled to recover and it was not 
shown that the appellants failed in any duty towards the appellee. The 
appellee took upon himself the risk of unconcealed dangers, natural to 


a situation obvious at the time. 
2. The appellee failed to establish appellants’ negligence. 


It was undisputed that there were any defects in the premises as 
to the steps, or any foreign substance which made the appellee slip. 
His accepted statement that "he went out too far and misjudged his 
step" was the only claim in addition to the fact that the lights were off. 
The other undisputed facts were that, at least 10 or 15 times, he, him- 
self, fixed or changed the wires in the bathroom. The lights were on 
when appellee commenced his trip to the bathroom. It was about 1 or 
1:15 A.M.; the only other lights burning were those in the hallway. The 
extension cord from the first floor hallway to the first floor's tenant 
was not shown to overload the circuit when all other lights were off. 
The appellee had resided in the premises for more than a year, he used 
the steps daily and he was aware of the condition of the lights, as he 
stated, for more than three months. He, himself, replaced or fixed the 
wires at least 10 or 15 times. With full knowledge of these conditions, 
they were not unreasonably dangerous to him. 


Almost the same conditions prevailed in Tissue v. Volta, 102 U.S. 
App. D.C. 389, 254 F.2d 88, and in that case this Court said circum- 
stances of a Similar kind were not negligence of the landlord. 


3 and 4. The appellee was guilty of contributory negligence. He 
had great experience concerning the hallway, the physical situation and 
was knowledgeable of the unlighted conditions. He aided and abetted the 
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condition and might have created it himself. When the lights went out, 
as he stated it was he that caused the fall. Instead of feéling his way 
along the right wall, he went to the left towards the steps (which he had 
to know were there), and he stated he went out too far and misjudged 
his step and fell. He knew the location of the steps and nevertheless, 
of his own volition, he went left, ceased to feel his way on the right wall. 
If any dangerous condition resulted, it was created by the appellee by 
his own tampering with the wires on at least 10 or 15 octasions, The 
steps were not concealed, and he knew they were there. In Tissue v. 
Volta, supra, where almost the same conditions prevailed except the 
plaintiff did not tamper with any wires or help to create the condition, 
this Court held, as a matter of law, the owner was not liable for injuries. 


In Dougherty v. Tompkins Co., 99 U.S. App. D.C. 348, 240 F.2d 34, 
this Court held that a landowner has no duty to maintain safe premises 
for a licensee or invitee since they assume the risk of having knowledge 
of a dangerous condition, At the time when the appellee commenced his 
trip from the bathroom, knowing it was dark and knowing the steps were 
to his left, he assumed the risk and by his own act of going out too far 


and misjudging his step he caused his own injury. | 


5. In view of the fact that the appellants moved for a directed 
verdict at the close of the case, and the Court denying their motion 
under Rule 50(b), the facts and the law produced an undisputed result 
that they were entitled to the granting of their motions, both for 
instructed verdicts and again on their motion which was considered by 


the Court under said Rule 50(b). | 


CONCLUSION 


We respectfully urge the Court to reverse the judgment of the 
trial court. 


Respectfully submitted, 
HERMAN MILLER 


421 - 4th Street, N. W. 
Washington, D.C. | 
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Entry of a Judgment in Favor of Defendants 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
WILLIAM BATTLE, : | 
Plaintiff : 
v. ‘ Civil Action No. 2465-60 
FLORENCE E. URCIOLO,  : | 
RAPHAEL G. URCIOLO, : | 
Defendants : 
[Filed March 6, 1963] March 6, 1963 
PRETRIAL PROCEEDINGS | 
Tort for personal injuries. 
THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: D Florence E. Urciolo is the 
record owner of premises 1622 Corcoran St., N.W., Wash., D.C. One 


Eleanore Battle was a tenant in said premises at all times material 


herein. | 
| 
| 

PLAINTIFF CLAIMS that while he was the lawful guest of Eleanore 


Battle, on Feb. 25, 1960, he fell down a common stairway leading from 
the first floor to the second floor of said building. He asserts that his 
fall and the injuries and damages were caused by the negligence of D 
Forence Urciolo as owner and D Raphael G. Urciola as her agent or 
owner in fact of said premises, or that Raphael Urciolo is the manager 
of said Building. The negligence is as follows: permitted and allowed 
the stairway and premises to become and remain in an unsafe condition 
as follows: failed to properly illuminate the stairway; failed to provide 
any illumination for the stairway. | 
P further alleges that Ds maintained said property in violation of 
D of C housing regulations, to wit: Art. 230, Sec. 2301; Art. 240, Sec. 
2409; Art. 250, Sec. 2501; Art. 250, Sec. 2505; Art. 250, Sec. 2508; 
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Art. 320, Sec. 3204. The D knew or in the exercise of reasonable care 
should have known of the defective, and unsafe conditions as stated herein- 
above. 


DEFENDANTS deny any negligence or violations of D.C. housing 
regulations; deny that the stairway in question was unsafe or that it was 
not properly illuminated; deny they failed to provide illumination for the 
stairway. 

Assert that P hadno right to be in the premises and that he entered - 
wasa trespasser, having entered contrary to permission of the tenant and 
her instructions; that therefore there was no duty owing to him by the 
owners or operators of the building. 

In the alternative, Ds assert P may not recover because his in- 
juries and damages, if any, were caused by his sole or contributory 
negligence in that he was intoxicated, failed to look where he was going; 


failed to see what was obviously there to be seen. 


PLAINTIFFS CLAIMED INJURIES: fracture of left os calcis 


P claims permanent weakness in left leg. 
SPECIAL DAMAGES: 
Union Medical Center $ 63.00 
Henry S. Robinson, M.D. 62.50 
Lost Wages - 24 weeks at $97 per wk 2,328.00 
Total special damages $2,453.50 


STIPULATIONS 

The following may be admitted in evidence without formal proof, 
subject to all legal objections: the D.C. housing reg. listed herein; 
x-ray plates; lease initialled by Examiner. 

The parties agree to the mutual exchange of all medical reports of 
examining or treating physicians, now in hand, on or before March 25, 
1963, and a similar exchange of all other such reports within 48 hours 
of the alert of this case for trial. 
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Counsel for P agrees to make the P available for the purpose of a 


physical examination by a physician of D's choice before, /but not to inter- 
fere with, trial. | 
The parties agree to file with the Clerk of the Court and to mutually 


exchange, on or before March 25, 1963, a list of the names and addresses 

of all witnesses known to them, including medical and expert witnesses, 

who have knowledge of any aspect of this case, indicating those who may 

be used at the trial. Impeachment witnesses are not to be included. 
Counsel for P agrees to furnish to counsel for Da written authori- 

zation, which will be supplied by D within 5 days, and returned to Don 

or before March 25, 1963, which will enable D to obtain copies of the 


Federal income tax returns for the years 1959 to date. 
| 


| 

Counsel for P asks that counsel for D admit that Raphael G. Urci- 
olo was the owner and/or rental agent of 1622 Corcoran St., N.W., Wash., 
D.C. on Feb. 25, 1960. D refuses to so admit. | 

The Examiner has requested counsel for D to appear at trial with 
the maximum amount of authority to settle this case which will be allowed 
him by his principal. | 
TRIAL COUNSEL: /s/ J.J. Finn 
/s/ Laurence Levitan, Esq. for P a tr Zima 
/s/ Herman Miller, Esq. for D | 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Tuesday, May 14, 1963 


The above-entitled matter came on for trial before the HONOR- 
ABLE EDWARD A. TAMM, Judge, United States District Court for the 
District of Columbia, and a jury. 


* * * 


WILLIE BATTLE 
* * 
DIRECT EXAMINATION 
BY MR. LEVITAN: 


* * * * * 


Q. * * * Are you familiar, Mr. Battle, with a dwelling at 1622 
Corcoran Street, N.W.? A. Yes, sir, lam. 
Q. At one time, Mr. Battle, did you move into that apartment? 


A. Yes, sir. 

Q. Would you please tell the ladies and gentlemen of the jury 
when that was? A. It was in about -- it was the latter part of 1959. 

Q. In 1959? A. In 1959, I think it was. 

Q. What type of dwelling is that, Mr. Battle? <A. It is a two- 
story apartment. 

* * * * 
THE WITNESS: Yes, sir. It is a two-story house. 
BY MR. LEVITAN: 

Q. Who was living in the apartment at the time? <A. Whenl 
moved in, a girl named Josephine was living there at that time when I 
moved in and they moved out, and then another fellow moved and his wife 
moved in. I don't remember who they were. They only stayed there one 
month. 

Q. Is this the first floor you are talking about? A. Yes, first 
floor. 

Q. What floor did you move into, Mr. Battle? A. On the second 


floor. 


| 
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Q. Who was living up there? A. Eleanore Battle 
Q. Who? A. Eleanore Battle, my wife. 
* * * * * 


Q. When you moved into the apartment, did you move in with her 


consent? A. Yes, sir, I certainly did. | 
* * * * ! * 

Q. During this period, did you in any way eoneabate to the finan- 
cialhelp? A. Yes, I paid her some $40 per month aoa bought all the 
food in the house there. 

Q. How big was the apartment upstairs? A. It was a five-room 
apartment. It was long. It was three bedrooms and one small hall room 
and a bathroom, and a living room. | 

Q. You said three bedrooms? A. Yes, sir three private bed- 
rooms and a small hall room that is private, and a large living room 


in the center of the house. 
* * * * 1 ot 
Q. I bring your attention, Mr. Battle, to the evening of February 


24, 1960, or to the day of February 24, 1960. * * * 


* * * * aoe 


A. I left the store that night at ten o'clock; and I come home and 
me and Eleanore talk, and I went to bed and she went to bed and also her 
mother went to bed. 

* * * 
Q. About what time? A. About 10:30. | 
* * * * * 

Q. Did there come a time later in the evening when you had oc- 
casion to getup? A. Yes, I got up around one o'clock, a little after 
one, and went to the bathroom. And meantime I was in the bathroom, 
the lights blew out so -- see, it was kind of an angle coming out of the 
bathroom and coming in the hall and the hall -- 

* * * * | * 

Q. What happened when you came out of the bathroom? A. Well, 

when I come out of the bathroom and was trying to get back to my room 
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because I had closed the door and the light was on in my room, not being 
on the same circuit light -- all the lights was controlled -- 
* * * * * 

THE WITNESS: So I went down a little too far to the left and it 
was dark and I made the wrong step, and down the steps I went. I fell 
about a little over half way the steps and my heel caught in the spokes. 

BY MR. LEVITAN: 

Q. Was the hallway dark at the time? A. Yes, sir, the hallway 
was dark. 

Q. Could you see anything? A. No, sir, you couldn't see nothing. 

Q. Could you describe how wide the area is when you go from the 
bathroom back down the hallway? A. The landing -- see, it's a pillar 
sits there, coming out of the bathroom and there is a pillar sits here, 
and you have to walk over towards the bannister. Back here (indicating), 
the landing is quite wide. I would say the landing is about four or four 
and a half foot wide. 

Q. Total four and a half feet wide from the wall to the end of the 
stairs? A. Yes, from the stairs about four and a half feet. 

Q. How wide would the areaway be between? In other words, 
the walkway back to the bedrooms. 

10 A. That is two foot. * * * 
* * * * * 

Q. Mr. Battle, I show you these photographs, Plaintiff's Exhibits 
1, 2 and 3 and ask you if you can identify them and tell us what they 
show, what they represent? A. This one represents the stairway that 
I fell down. 

THE COURT: What number is that? 

THE WITNESS: No. 3. 

BY MR. LEVITAN: 

Q. What about No. 2? A. That is the stair but it don't show all 

the steps, that shows the background. 


Q. Does it show the area leading back from the stairway? A. Yes, 


this is it here (indicating). 
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Q. And No. 1, what does that show? A. That is the stairway. 
That is the landing at the top of the stariway and over three quarters of 
the stairway and I stopped about here (indicating) in the stairway. My 
foot got hung in the banister. | 

Q. Do these photographs show the premises the ey it looked 
back at the time, back in February? A. Yes. 


Q. Mr. Battle, when you went to the bathroom that evening, were 


the lights on at the time? A. Yes, they was on. 
* * * * H * 

Q. Do you know, Mr. Battle, how many people were staying 
downstairs at the time? A. About seven. 

* * * * | * 
A. I think she had seven kids, herself and the children. 
Q. What was her name? A. Dorothy Flager. | 

* * * * i * 

Q. How was the rent paid for the apartment upstairs? A. The 
rent was paid by Mr. Randolph. I gave her $40 per month. She was 
working two days a week and sometimes three days. She would give it 
to Mr. Randolph and Mr. Randolph would take and mail the check. 

* * *x * ! * 

Q. What was the total rent? A. The total rent ne $67.50. I 
made the checks out many times to pay the rent. | 

Q. Was that plus utilities? A. We had to furnish our gas and 
light. | 

Q. Allright. What utilities did she pay? What did that cover? 
A. Just the house alone, no utilities. 

* * * 
A. Eleanore Battle paid the gas and the light. 
* * * * | * 

Q. You mentioned before you knew who the people were in the 
downstairs apartment. Did they have utilities in their apartment? 

A. No. At that particular time when I fell down the steps, they didnt 
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have no lights on or no gas. The gas was cut off practically a year. The 
lights had been cut off over eight months. 
* *x * * * 

Q. Did you observe what they were doing for electricity? A. 
Yes, sir, I did. 

Q. What was that? A. They was tapping into the hall and the 
light in the bathroom which Mr. Urciolo paid, and that would blow the 
fuse out. 

* * * x * 

Q. What was the effect of their tapping the hall lights? What did 
this do to the hall lights? A. It blowed the fuse. It was too much on 
the circuit. 

* * * * * 

Q. Did you ever notify the landlord, Mr. Urciolo, about that? 
A. Yes, once I taken the rent down myself. I told Mr. Cates, who was 
the secretary in his office -- 

* * * * * 

Q. Did youever make a complaint with regard to the tapping of 
the hall lights? A. Yes, I did. 

Q. To whom did you make your complaint? A. To Mr. Cates 
at 421 Fourth Street, N.W. 

Q. Who was Mr. Cates? A. He was secretary, the one taking 
care of the books and he sent out receipts. 

Q. In what company? A. Mr. Urciolo's company. 

Q. Do you know the name of that company? A. Urciolo Realty 
Company. 

Q. What was the nature of the complaint? 


* * * * * 


A. Itold Mr. Cates that the peoples on the first floor was tapping, 


using the light from the hall, continually blowing the fuses; that I had to 
buy the fuses part of the time. They didn't have money downstairs to 
buy the fuse and kept the lights out, blowed out in the hall off and on, 
practically all the time, the biggest time. 


* * * 
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Q. What periods during the day, if any, were the lights on? 
* * * * : * 

A. Yes, they would burn all night unless the fuse are blowed. 

Q. Now, you testified that you fell down the steps after coming 
out of the bathroom. Now, would you please explain what happened 
next when you were lying down at the bottom of the stairs? A. There 

was no lights on. | 

Q. Did someone come to your aid? A. Yes, my wife come down 
the steps to know what happened and tried to help me get up because 
my foot was hung in the banister and by hanging down, my weight was -- 


I was practically knocked out. 


* * * * 


Q. Just answer the questions briefly and clearly. 


Did she have a candle at the time? A. When she was coming 
down the stairs, she lit the candle when she found it was dark out in the 
hall. 

* * * * | * 

Q. Did there come a time later in the evening when the lights went 
back on? A. Yes. 

Q. How did that take place? A. WhenI give him a fuse out of my 


own to put in a new fuse. 


Q. He went down and put ina fuse? A. Yes. 
* * * * | * 
Q. * * * You have testified, I believe, that you made checks 
out in payment of rent? A. Yes, sir, I did. 
Q. Who were the checks made payable to? A. To Eleanore Battle. 
x* * * * i; o® 
CROSS EXAMINATION 
BY MR. MILLER: 
* * * * | * 
Q. Were you married to Mrs. Battle prior to November 1, 1943? 
A. Yes, I was. 
Q. Allright. In Civil Action 20685, on November 1, 1943, did 
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you get an absolute divorce from Mrs. Battle? 
* * * * * 

30 Q. And you were never informed that you got a divorce, an 
absolute divorce from Mrs. Battle on November 1, 1943? A. No, not 
through my lawyer, I did not. 

Q. Now, there was atime, was there not, Mr. Battle, that you 
didn't live with Mrs. Battle? A. Yes, sir, it was. 

Q. How long were you not living with her? A. Well, we's been 
separated in 1952 if I recall. I think it was 1952. 

Q. 1952? A. Yes. 

Q. And then you came back to live together again? A. Yes, sir. 

Q. Were you living with Mrs. Battle when she first moved to this 
property on Corcoran Street? A. No, sir. 

* * * * * 

31 Q. Youcame to live with her, asl understood you in your direct 

examination, you came to live there in 1959? A. Yeah. 


Q. What month, do you remember? A. No, I don't know. I didn't 
keep no track of it. 

Q. And from that time up until the time of this accident, did you 
live there regularly? A. Yes, I did. 

Q. You came there everyday and slept there and had your meals 


there? A. I stayed there everyday. I cooked there everyday and work- 
ed everyday. 

Q. Now, Mr. Battle, in living at this particular property, you 

always lived on the second floor, did you not? A. Yes, I did. 

Q. And you had to use the stairway many times during the week, 
did you not? A. Yes, sir. 

Q. You were very familiar with the stairway, were you not? 
A. Yes, sir. 

* * * 

A. Lused the front room in the house. 

Q. And this apartment, these rooms were in a file, one right after 
the other. It was not a box affair, was it? 
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* * * 


Q. One room followed the other? A. Yes. 
* * * * * 


Q. Could you get into the bathroom from the ia room? A. No, 


you had to come into the hall. 
Q. You had to go into the hall and then you would| go into the bath- 
room? A. Yes. | 
* * * * * 
A. All three of the rooms, the banister runs by it The banister 


comes along all three of the rooms. | 
* * * * * 
Q. Now, Mr. Battle, when you were living in the! front room, in 
order to get to the bathroom, you had to go out into the this little hall 
beside the banister and go to the bathroom and then when you re- 
turned, you would, of course, come back the same way? A. Yes, sir. 
* * * *x * 


Q. And there is a little hallway beside that banister, is that not 
so? A. Two foot. 


* * *x * * 

Q. And in order to get from your room into the bathroom, you go 

down the same hallway and go into the bathroom; isn't that right? A. Yes. 
* * * * | * 

Q. In other words, the entrance to the bathroom is not at the head 
of the stairway? A. No, it's about I would say eight foot back from the 
landing of the stairway and the banister leads back to the room. 

* * * * * 
A. When you come out of the bathroom, you would have to go to the 
right. 

* * 
A. Yes, to go back to my room. 

Q. But in order to get to the head of the stairwey, you would go 
to the left, wouldn't you? A. You would have to walk over to your left. 

| 


Q. How far would you have to walk or what is the distance between 
the bathroom doorway to the head of the stairway on the second floor? 
A. I said approximately eight foot. 

*x * * * * 

Q. There was also a hallway on the first floor? A. That is right. 

Q. Now, isn't it a fact that at the head of the stairway on the 
second floor ceiling, there was a fixture and a light? A. In the head of 
the stairway is two lights, a light in the top and a light down at the bot- 
tom of the stairway. 

Q. Was it in the light on the second floor ceiling or was it in the 
light of the first floor ceiling that these people tapped into the electricity? 

A. They tapped into the electricity from the bathroom which was 
just like the one I was living in and also the light out in the hallway when 
you first come into the door, if you ever been in that building, where 
they screwed plugs and run wire in to the front into their apartment. 

* * * * * 
A. They tapped in on the first floor fixture. 

Q. And the wire that led from that fixture went into the bathroom 
or did it go into the front room of their apartment? A. The bathroom 
fixture lights are furnished by the hall light of that particular apartment, 
also the lights in the hall on Mr. Urciolo's line. 

Q. How many wires did they have leading to this first floor light 
in the hall? A. They was pulling off the first floor light downstairs 
when you first come in the door and also the light out of the bathroom 
on the first floor. 


* * * * * 


Q. What I want to find out is how many wires did they have coming 
from the fixture in the first floor ceiling of the hall? 


* * * * 


A. One wire. 

Q. Where did that wire go to? A. Went into Doris Flager's 
apartment. 

Q. Inthe front room? A. Yes, inthe front door. 
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Q. Now, the fixtures in the bathroom, how many wires came from 
that fixture? | 
* * * * | * 


THE WITNESS: Lines from that particular light, was two. 


* * * * * 

Q. How do you know that there were lights coming from the fix- 
ture in the bathroom on the first floor if you didn't use it? A. Because 
I went down there and put fuses in and told her what caused the short on 
account of the lead wires was used from her to get lights to her apartment. 

* * * * | * 

Q. But you went into the bathroom anyway? A. I helped her 
straighten up wires downstairs. She had asked me. | 

Q. You helped her to straighten out what wires? A. The wires 
she had plugged into get light in her apartment. | 

Q. Did you help her to fix the wires that came from the bathroom 
fixture or from the hall fixture on the first floor? A. Well, they burned 
out occasionally in the hall too, by the wires burning too, by overloading 
it and the line in there burned. | 

Q. You helped her replace those wires? | 

*x * * 

THE WITNESS: Yes. 

BY MR. MILLER: 

Q. How many times did that happen, Mr. Battle? A. Several 

times it happened. 


Q. How many is several? A. It was 10 or 15 times. It was al- 


ways burning cords or some other fixture to fix for the lights. 

Q. Over a period of how long did you help her fix these wires? 

A. Well, I helped her quite a bit at times fixing them -- I would 
say two or three months. | 

Q. Two or three months before the accident? A. ‘Yes, sir, I 
would say. | 

Q. When did you first observe that they began to tap into the bath- 
room fixture on the first floor and the ceiling fixtureon the first floor? 
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A. It was about three or four months before the accident occurred, 
they was tapping in on the light. 
Q. How many times did you have to replace fuses? A. Practical- 
ly every day. 
* * * * * 
Q. Will you please answer my question. I first asked you whether 
or not you went down the stairway when the lights were off without a 
candle or without a flashlight? A. No, I never went down the stairs 
without a light when the lights was off because I used my flashlight which 
I kept and candles for that particular reason all the time. 
Q. Now, there was nothing wrong with the stairway itself, was 
there? A. No. At that particular time, there was not. 
Q. The treads were in good condition? A. Yes. 
Q. The risers were in good condition? A. Yes. 
Q. And the rims had metal on them, did they not? A. Yes, sir. 
* * * * * 
Q. There was nothing on the floors other than this asphalt tile, 
isn't that right? A. No, that is all. 
* * * * * 
Q. Now, on this particular evening of the 24th, you said the lights 
were on. Tell us how much time before that had you put a fuse 
in the fuse box? A. Well, I had put a fuse in maybe a couple days before. 


* * * * * 


Q. When you came home, did you have anything to drink? A. No, 


Q. Did you have any drinks before you came home? A. No, sir. 


Q. Had you drunk anything that evening? A. No, sir, Iwent in -- 
Mr. Tait called me that evening. 


* * * * * 


Q. When you came home between ten o'clock and 10:30 when you 
went to sleep, did you have any drinks? A. No, sir. 

Q. You say you got up some time in the early hours of the next 
morning? A. Approximately one or quarter after one. 
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Q. You went to the bathroom? A. Yes, sir. | 

Q. Did you turn the light on in the bathroom? A._ i turned the 
light on in the bathroom. | 

Q. And how long were you in the bathroom? A. J ust approximate - 
ly about three minutes and the lights blew out. 

Q. While you were in the bathroom? A. While 1 was in the bath- 


room. 


Q. Allright, sir. And then when you left the oe you pro- 


ceeded to go to your room? A. Yes, tried to get to my room. 

Q. When you proceeded to your room, you say that you missed 
your step at the head of the steps and fell down the stairs? A. See, the 

landing is narrow and I walked out too far by belts in the dark and 
went down the steps. ! 

Q. Did you attempt to get a candle? A. I didn't. | 

How about a flashlight? A. Couldn't get one; I fell down. 
. Where did you keep the flashlight? A. In my room. 
Where did you keep the candle? A. In my wife! s room. 
When you left the bathroom, you turned to the left or to the 
aaa A. When I left the bathroom, I turned to my right. 

Q. To your right to go to your room? A. Yes, sir. 

Q. And when you turned to your right, did you putjyour hand on the 
wall to help guide you where you were going? A. Yes, I did but in be- 
tweenthe head of the steps, there is a pillar that sits out about 18 inches 
before you get to the top of the steps, which is practically -- it is about 
three foot from the head of the stairway. The pillar sits out on an angle 
of this where you have to walk around more to go down the steps to come 

back in to come straight on the landing. 

* * * * ok 
Q. May I ask you, then, as the Judge suggests: Is the head of the 


stairway to the left of the bathroom or to the right of the bathroom entrance? 


* * * * ' * 


THE WITNESS: To your right. | 
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Q. And how far is the banister away from the entrance to the bath- 
room? A. Eight foot. 
* * * * * 
Q. When you were feeling with your hand the wall, you were using 
your right hand; is that right? A. Yes. 
* * * * * 
Q. You made no attempt whatsoever to locate where the banister 
was? A. I was feeling to my right with my right hand and misjudged 
by being in the dark and walked out too far after leaving the pillar. I 
wasn't feeling the wall and it was dark and I missed my step and went 
down the steps. 
Q. Now, how many steps did you take after you left the threshold 
of the doorway to the bathroom? A. How many steps? 
Q. Yes, sir. A. About three, three steps or four. 
Q. Did you take those steps to the right or to the left or forward? 
A. I come out of the bathroom and made them all to my right. 


Q. To your right. Up against the wall? A. Yes, sir. 


* * * * * 


Q. What kept you from grabbing the banister? A. By being in 
the dark, falling suddenly, I didn't have no chance to grab. 
Q. Inother words, even though it was dark, you could not feel 
the banister by extending your hand to see where the banister was? A. 
Yes, I recall I was reaching out to attempt. 
* *x * * * 
Q. At the time that you fell down the stairs, had you had any 
alcoholic drinks? A. No, sir, I hadn't. 
Q. You were perfectly sober? A. I certainly was. 
* * * * * 
MR. LEVITAN: I would like to have the photographs entered in 
evidence at this time as Plaintiff's Exhibit 1, 2 and 3. 
MR. MILLER: No objection, Your Honor. 
THE COURT: The exhibits will be admitted. 
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(Plaintiff's Exhibits 1, 2 and 3 
were received in evidence.) 

* * * * | *x 

[BY MR. MILLER] [RECROSS] | 

Q. Had you at any time before you fell taken your hand away from 
that wall? A. Yes, I did. 

Q. When? A. WhenI come to the pillar. The ae is offset 
back behind the pillar contains the wall leading to the landing to go back 
to the room which that is two feet. I didn't have my hand on the wall at 
the time. I didn't have my hand onthe wall when I came to the pillar. I 
was feeling to go to the right and I had got too far and I went down. 

Q. Now, when you took your hand away from the wall, did you 


put your hand on the banister? A. No, I did not. | 


* * * * eae 


Q. Isn't it a fact that the pillar that you have referred to is mere- 


ly the wall which now is placed back so that you can get through this 
hallway to go to the front room? It is part of the wall, isn't it? A. No, 
sir, it is a pillar standing out in there. It is dropped back from the wall 
to go to the room, 18 inches -- the pillar extends 14 or 18 inches out in 
the walkway of the landing. | 
* * * * * 
Q. Now, Mr. Battle, Iam not sure whether you have answered 
this question or not. If you did, I don't remember. ! 
When you were in the bathroom, I understood you to say that the 
lights were off. | 
THE COURT: The witness did so testify. ! 
BY MR. MILLER: | 
Q. Did you mean by that the lights in the bathroom or the lights 
in the hallway? A. The lights in the bathroom, also a the lights in 


the hallway went out. 
* 
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101 ELEANORE BATTLE 
called as a witness’ on behalf of the plaintiff, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LEVITAN: 
* * x * * 
Q. Are you familiar, Mrs. Battle, with the property at 1622 
Corcoran Street, N.W.? A. Yes, Iam. 
102 * * * * * 
Q. When did you move into this property? A. Moved in there in 


What portion of the building did you occupy? A. The second 


The entire second floor? A. Yes, the entire second floor. 


Did you rent the property from a particular party? A. Yes, 


Who was that? A. Mr. Urciolo. 

* * * * * 

What were your rental arrangements, Mrs. Battle, in regards 
to that ae How much did you pay per month and how did you pay 
your rent? A. $67.50. 

Q. Did that include utilities? A. No, sir. 
Q. You had to pay extra for utilities? A. I did. 
* * * * * 
Q. Did that include the hallway and the bathroom? A. No, sir, 
it didn't include the hallway. 

That was a separate bill? A. Yes. 

You didn't pay that? A. No. 

Do you know a Willie Battle? A. Yes, Ido. 


How long have you lived or shared space with Mr. Battle? 


Q 
Q 
Q 
Q. Were you married to him at one time? A. Yes, I was. 
Q 
A. For 35 years. 

Q 


. On andoff for 35 years? A. Yes, sir. 
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Q. Did there come atime, Mrs. Battle, when he moved into 1622 
Corcoran Street, N.W.? A. Yes. 

Q. When was that? A. Well, he moved in around 1958, I guess, 
or 1959, something like that. 

Q. Did he move in with your consent? A. Well, \. just moved in. 

* * * * | ok 

Q. And he stayed there how long? | 

* * * i 
A. The 15th of December in 1962. | 
* * * * | * 

Q. Did there come a time, Mrs. Battle, that you recall when -- 
this is prior to February 25, 1960 -- when you consulted or talked to 
Mr. Urciolo with regard to Mr. Battle? A. Yes, I did. 

* * * * i *x 
A. You see, my husband at that time he gave me a lot of trouble doing 
little things like drinking and it was getting -- and he was getting on my 
mother's nerves, andI was asking him to move and he said he wouldn't 
move, sol asked Mr. Urciolo could he make arrangements to get him 
out to stop him from making disturbance and disturbing me and every- 
thing else. 

Q. After this time, after you asked Mr. Urciolo to ask him to 
move, did you get along together pretty good after that? A. Yes, we 
always have got along together at times. 

Q. You just have spats once ina while? A. Yes. | 

* * * * ae 
A. I went to the door and he was lying down at the foot of the steps. 
Q. Were there lights on at that time? A. No, the lights were off. 
* *x * * : * 
108 Q. Do you know if she had gas and electricity in her apartment? 
A. No, she didn't have any. 
Q. Was that cut off? A. Yes, it was. 


* * * *x 


| 
| 
| 
i* 
| 


109 A. I saw the light was connected from the hall that run into her 
place. 
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* * * * * 
Q. * * * Did this have any effect on the lights? A. Sure, it 
blew the fuses all the time. The fuses kept blowing out. 
Q. Did there ever come a time when you made a complaint with 
regard to the lights? A. Oh, yes, I made a complaint. 
Q. To whom did you make the complaint? A. I called Mr. Urciolo's 
secretary and told him this light was keeping going out and going out. 
Q. Did they ever do anything about it to your knowledge? A. Not 
that I remember. I don't remember them doing anything about it. 
* * * * * 
CROSS EXAMINATION 
BY MR. MILLER: 
Q. Mrs. Battle, do you remember when your husband filed an 
action for divorce against you? A. Yes, I do. 
* * * * * 
Q. Did he get a divorce? A. He might have got it but I don't have 
one. I mean, I wasn't there. 
* * 
A. Yes, I had a copy sent to me. 
Q. Would that be back in 1943? A. I guess so. 


* * * x* * 


Q. When did you move to 1622 Corcoran Street? A. 1957. 
Q. Did Mr. Battle move there with you? A. No, he didn't move 


there with me. 
* * * * * 


A. Mr. Battle slept in the front hall room. It is a hall room but 
it is in front. 
* * * * *x 
Q. And the doorway from that hall room leads right off of the hall- 
way in order to get to the steps? A. It leads right down the hallway. 
* * * * * 
Q. When you walk out of the bathroom and you walk straight ahead, 
would you walk into the banister which is at the head of the stairs? 
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A. When you walk out of the bathroom, you would just as soon walk 


down the steps as to walk this way (indicating); it's just that close together. 
* * * * nas 
Q. Now, if you made a sharp right-hand turn, you would go into 
the hallway which leads to the front room, would you not? A. Yes, if 
you made a sharp turn, you would go back down the hall;! if you didn't, 
you would go right down the stairs. | 
* *x * * * 
Q. Inother words, when you walk out of the bathroom and you 
turn to the right and instead of going down the steps, you want to go to 
the front room, you walk over towards the right because the hall is set 
back a little bit; isn't that correct? A. If you just bend a little bit, you 
go straight to that room but if you didn't bend, you would go right straight 
down the stairs. 
Q. Now, at that particular location, is there a ges or a pole 
that you can either walk in front or walk on the side of or in back of? 
115 * * *x *x * 
A. There is no pole there. 
Q. How about a pillar? A. No, there is spade there but just 
the landing. 
Q. How about a post? A. The post of the steps i there. 


* * * * * 
A. I wouldn't say it's no three feet. If you walk straight ahead, you 
just walk right on up the hall. If you didn't, you would walk right down 
the steps. 
* * * * *x 
Q. Was he there every day after he moved there? A. Every day. 
Q. During that time up until the time that he had his accident, 
how many times would you say that the hall lights went off? A. Just 
about every day. 
Q. Every day. Did you ever put a fuse in the box? A. Sure, I 
put a fuse in the box. | 
Q. Where is the fuse box? A. Down in the hallway coming in 
the front door. | 
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Q. Did Mr. Battle ever put any fuses in the box? A. Yes, sir, 
he did. i 

Q. Now, you say you noticed a wire from the front downstairs 
hall light into Mrs. Flager's apartment? A. Yes. 

Q. Was there a socket there which allowed the wire to go to her 
apartment and also a socket for a bulb? A. It was just a socket bulb. 

The bulb was connected on it. 
* * * * * 

Q. My question then is: When did you first experience the lights 
going out and had to put in fuses with respect to the time of the accident? 
How many days, weeks or months before that? A. Well, I can't recall 
how many days or weeks it was but it was going on. 

Q. How many times would you say the lights went out? A. Oh, 
about two or three times a week. 

* * * * * 
123 Q. Did you tell Mr. Urciolo also that Mr. Battle had forced him- 
self into the premises? A. Forced himself in? 

Q. Yes. A. I said he just came in, that is all. He just come onin. 

Q. Was it against your will? A. Well, I didn't tell him not to. 

124 Q. You didn't tell him to come? A. No. I didn't tell him not to 
and I didn't tell him to come. 
* * * * * 

Q. Didn't you tell Mr. Urciolo that you couldn't keep him: out of 

there, that you were a woman and that you didn't want him there? 
* * * * * 
A. Yes, I did; I couldn't. 

Q. Did you ever tell Mr. Urciolo that you complained to the Police 
Department concerning the way Mr. Battle carried himself on in this 
apartment? A. Yes, I guess I did. 


* * * * * 


133 Q. Now, Mrs. Battle, with respect to the bathroom light in your 


apartment, how many times did Mr. Battle fix the light in that particular 
bathroom? A. I don't know how many times he fixed it. He fixed it 


quite a few times. 
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Q. That is after the lights went off? A. Yes. 
Q. Would it be as many as 15 times? A. I couldn't say 15, but 


he fixed it plenty of times. 
* * * 


DORIS FLAGER 
called as a witness on behalf of the plaintiff, having been first duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. LEVITAN: 
* * 


* * i * 


135 Q. During this period, did there come a time when you had your 


gas and electricity cut off? A. Yes. 

Q. At this time, when the electricity was cut off, did you have to 
tie into or did you tie into the line of the hall, the light in the hall, to get 
electricity in your apartment? A. I used two extension cords. 

Q. Did you have the permission of Mr. Urciolo todo so? A. Yes, 
I did. : 
2 [CROSS EXAMINATION BY"MR. MILLER] 

136 Q. Mrs. Flager, with respect to using this hall light, how long had 


you done that before February 25, 1960? A. I would say about three weeks. 
* * * * * 
Q. Were both extension cords separately hooked up to this fixture 
or was it just two extension cords meeting in continuation one after the 
other? A. One after the other. 
Q. In other words, there was really one line? re That is right. 
Q. Now, Mrs. Flager, during the time Mr. Urciolo permitted 
you, you said, to use this extension, how many times did the light go 
137 out, if at all? A. Not at any time as I remember. ‘| 
THE COURT: What is it? | 
THE WITNESS: Not at any time. 
BY MR. MILLER: 
Q. Do you know whether or not it was necessary to put any fuses 
in the box because of this line being connected to the fixture in the hall? 
A. No. 
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Wash., D.C., Wednesday, May 15, 1963 
THE COURT: When we adjourned yesterday afternoon, the plaintiff was 


at the point where he was to offer certain Building Regulations in evidence. 
* * * * * 


163 THE COURT: Is there any objection, Mr. Miller, to Section 2301 
of Article 230? 
MR. MILLER: No, there is no objection to that section. 
164 THE COURT: Section 2301 of Article 230 will be admitted in evi- 
dence. 
Is there any objection to Section 2409 of Article 240? 
MR. MILLER: No objection to that, Your Honor. 
THE COURT: Section 2409 of Article 240 will be admitted in evi- 
dence. 
* * 
THE COURT: * * * 
You now rest your case? 
MR. LEVITAN: Yes, I do. 
* *x * * * 
167 MR. MILLER: At this time, Your Honor, I should like to move for 
an instructed verdict. Will Your Honor hear me? 
THE COURT: Yes. 
(Whereupon, ‘a motion for a directed verdict was made and argu- 
ment presented by counsel, the Court reserving its ruling under the pro- 
visions of Rule 50(b), reported but not made a part of this record.) 


* * * * * 


ELBERT LEWIS 
*x * * 
CROSS EXAMINATION 
BY MR. LEVITAN: 


* * * * * 


195 Q. Did you live with Mrs. Flager? A. No, I didn't exactly. I 


have my own room to live in. 
* * * * * 


Q. How often did you stay with Mrs. Flager at that address? 
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A. Well, just when I felt like it, I'd go over there. She had her children 
over there. I would go to look after the children. | 

Q. You were concerned about the children. Were they your chil- 
dren? A. Some of them were mine and some of them were hers. 

Q. You say some of them were your children? A. Yes. 

Q. Did you have those children with her? Was she the mother of 


them? A. She was keeping them for me. 


* * * 


DORIS FLAGER 
* * * 
CROSS EXAMINATION 
BY MR. LEVITAN: 


* * * * 1 ok 


214 @. Who was Mr. Elbert Lewis? A. Mr. Elbert Lewis is the 


father of four of my children. | 
Q. He is the father of four of your children? A. Yes. 
Do you have a husband? A. Yes, sir. | 


Q. 
Q. Whatis hisname? A. James Henry Flager. 
Q. Where is he living? A. I don't know. 


| 
* * * * |e 


224 MR. MILLER: In the file, ladies and gentlemen, is a paper en- 
titled "Affidavit", which I will read to you: 


"DISTRICT OF COLUMBIA 
WASHINGTON, D.C. ss | 


"Personally appeared before me, Eleanore Battle, who upon 
oath deposes and says: | 

"1, That she resides at premises 1622 Corcoran Street, N.W. 
and that she rented same from the Urciolo Realty Company, 421 
Fourth Street, N.W., Washington, D. C., on May 18, 1958; 

"2. That she desires the premises for her own personal use 
and for the use of her mother and no one else; 

"3. That she is not the wife of William Battle having been 


divorced for at least 15 years; 


"4. That William Battle has forced himself on the premises 
and claims to be the lessee thereof; 

"5. That she has on various occasions requested him to stay 
away from the premises, but he has refused to do so causing dis- 
turbances especially when under the influence of liquor; 

"6, That she has often complained to the Police Department 
concerning his activities and also to the landlord, and that the land- 
lord has often in her presence informed William Battle that he 
should not come on the premises and that William Battle threatened 
the landlord to get even with him; 

"? That at no time has she authorized the firm of Levitan, 
Mason and Weinstein, or anyone else to file suit against Florence 
E. Urciolo, and particularly has she not authorized Laurence 
Levitan to file Civil Action No. 2465-60 in the United States Dis- 
trict Court for the District of Columbia, nor has she paid any legal 
fees or court costs to anyone for the filing of said action; 

"8. That on January 4, 1961, I went to the office of the Urciolo 


Realty Company and volunteered this information and this affidavit 


has been drawn of my own free will and desires. 

"Further the deponent sayeth not. 

"Eleanore Battle 

"Subscribed and sworn to before me this 4th day of January, 
1961. 

"Witness: Jessie Belle Kearney" 
And this affidavit was sworn to before Robert E. Bone -- is what 

it looks like. 


* 
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JOSEPH J. URCIOLO 
called as a witness on behalf of the defendants, having been first duly 
sworn, was examined and testified as follows: | 

DIRECT EXAMINATION 


BY MR, MILLER: 
* 


J 


Then going up the stairs, at the top of the stairs, there is sort of 
an archway. On the right side, there is a six-inch projection, 6 by 6. 
To the left side, is an 18 and a half inch by 18-inch projection. That is 
right in front of the bathroom. 

Then, the hallway turns to go towards the front ai rooms and an- 


other room. 

Q. Is there any partition of any kind, with respect to this hallway 
on the second floor, to prevent anybody from falling down the stairs? 
A. No, there is none. | 

* * *x * * 

Q. As you make a U-turn at the head of the stairway to go to the 
front of the building, is there anything on the left side at all? <A. On 
the left side, there is the banister; on the right side, there is the wall. 

Q. Do you know the distance, Mr. Urciolo, from the doorway to 
the bathroom -- strike that. | 

Is there a bathroom on the second floor? A. Yes, there is. 

Q. What is the location of the bathroom? = A. The bathroom is 
to the left side of the hall, approximately eight or nine feet from the top 
step. | 
Q. Now, what is the width of the hallway at the bathroom entrance? 
A. Approximately five and a half feet. 

Q. Now, Mr. Urciolo, if you leave the bathroom and turn to the 
right, how would you proceed to get to the front rooms on the second 

floor? A. Well, you would have to walk out about 18 inches be- 
cause of that -- to get into the archway and then you would turn in the 
18 inches to go right straight to the front. 
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Q. When you proceed to the front, do you walk in a straight direc- 
tion or do you make a turn to the right to proceed to the front? 

A. Straight except for this 18 inches, that is the only thing, otherwise 
you walk straight back. 

Q. Mr. Urciolo, if you proceeded from the bathroom and turned 
right and had your hand against the wall and stayed up against this right 
wall, where would that lead youto? A. That wouid lead you along that 
wall. 

Q. Towhere? A. To the front of the building. 

Q. Would there be any way possible of getting to the stairway by 
adhering to the wall? A. No. 


* * * 


CROSS EXAMINATION 
BY MR. LEVITAN: 
* x* * * x* 
Q. Were you in the courtroom during the court proceedings here, 
during this trial? A. The latter part of yesterday afternoon, yes. 


Q. Today, did you discuss the testimony with any witnesses who 


were inthe courtroom? A. In the witness room just now, yes. 
Q. Who were they? A. Mrs. Flager and Mr. Lewis. 
Q. What did you discuss withthem? A. The case. In other 


words, what had happened and what they probably thought had happened. 
* * * * * 


RAPHAEL G. URCIOLO 

* * * 

DIRECT EXAMINATION 
BY MR. MILLER: 


* * * * * 


(Document was marked Defendants' 
Exhibit No. 2 and was received in 
evidence.) 


* 
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Q. Now, Mr. Urciolo, did Mrs. Battle in any way ever complain 
to you about Mr. Battle? A. On various occasions. 
x * * * ee 
Q. When did those arguments commence? When was it approxi- 
mately the time you had your first argument? A. Every two or three 
months. | 


| 
* * * * | *x 


Q. Had you ever had any electrical work done in these premises? 
A. Yes, sir. | 

Q. When? A. When I purchased the premises, the entire sys- 
tem was entirely rewired. 


* * * * 


CROSS EXAMINATION 
BY MR. LEVITAN: 
Q. Mr. Urciolo, were you at the premises 1622 Corcoran Street, 
N.W., last evening? A. Yes, sir. | 


Q. What were you doing there last evening? A. Iwas measur- 
| 


ing the hall, the distance from the bathroom to the step, examining the 
width of the stairs, the pickets and the meter boxes. | 

Q. Did you walk down the hall with your arm against the wall to 
see that you could not go downthe steps? A. Yes, sir. 

Q. Did you do it in the dark? A. No, sir. * * ‘ 

* * * * * 

Q. You testified that you had repairs made to 1622 Corcoran 
Street, N.W., when you bought the building. Do you know when you bought 
the building? A. No. | 

Q. Could it have been as early as 1952? A. Oh, yes. 

Q. When did the accident happen? A. According to the -- 

Q. 1960? A. Idon't know. It's in the -- | 

Q. If I told you the accident happened in 1960, that is eight years 


later? A. It's in the complaint. Whatever is in the complaint. 
* * * * i 
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Q. Now, you testified that one time when you were up there, you 


noticed a wire running from the hall light to the downstairs apartment; 
is that correct? A. I think so. 

Q. What did you do about that? A. Nothing. 

Q. Did you inquire? A. No. I knew what the situation was. 

Q. What was the situation? A. Well, Mrs. Flager couldn't af- 
ford to pay her electricity. 

* * * * 

Q. I just asked you did you take any action to put him out? 

A. No. ot 


* * * * * 


Q. Who paid the electricity for the hall? A. I did. 
* * * * * 

Q. When you testified earlier that you understood the situation 
with regard to Mrs. Flager, what was that situation? A. Namely, 
that the utilities had been disconnected for non-payment. 

Q. So that it was necessary, for her to get light and other utilities 
in her apartment, to runa cord through? A. Well, I suppose certainly 
that would be a logical conclusion. 

* * * * * 

Q. When did you first learn, Mr. Urciolo, that Willie Battle was 
living in 1622 Corcoran Street? A. When Mrs. Battle complained to 
me about him. 

* * * * * 

Q. Would that be the early part of 1959? A. I would say so. 

It certainly would be a good guess. 
* * * * * 

MR. MILLER: Before Your Honor goes into that, however, I would 
like to renew my motion. 

THE COURT: The Court will reserve ruling under Rule 50(b). 

MR. MILLER: May I add one motion? I adopt all what I have said 
and I have an additional point. That is, Your Honor, that we owed Mr. 
Battle no duty in this case except not to wilfully injure him because he 
had no right tobe in these premises. 


31 


The agreement between the parties says that the apartment should 
not be sublet or possession given to any other person, and also Mr. Urci- 
olo asked him not to be there. Therefore, he is not to be entitled to bene- 
fits of an invitee or of a tenant. 

* * * | * 


Washington, D.C. 
Thursday, May 16, 1963 


* * 
CHARGE TO THE JURY 


THE COURT: Ladies and gentlemen of the jury, this is the point 
in the trial of this case when the Court must instruct you as to the law 
that will govern you in reaching your verdict in this case and it is, of 
course, your responsibility to accept the law as it is os to you by 
the Court. 

Remember , when you go into the jury room, that the closing argu- 
ments of the attorneys do not constitute evidence in the case. What these 
attorneys said to you by way of summation yesterday afternoon were ef- 
forts on their part as advocates to try to portray the evidence in the case 
in the light that is most favorable to the client that they represent. Re- 
member, then, that these closing arguments are not evidence in the case. 

Remember also that the attorneys’ recollections of the evidence 
are not binding upon you. The attorneys, in referring to the evidence in 


their closing arguments, may have remembered the evidence in a man- 
| 


ner different than you remember it. If this is so, you, of course, rely 


upon your own recollections as to the evidence. 

You may be interested to know that as a Federal Judge, I have the 
right to comment upon the evidence. This means that I have the right as 
a Judge to tell you what facts I believe have or have not been established 

by the evidence. I have the right to tell you which witnesses I be- 
lieve and which, if any, I do not believe provided only that when I make 
these statements to you, I say that, of course, you must not be influenced 
by what I say about these matters. I have never been able to understand 
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why a judge takes the time of jurors to tell them what he thinks about a 
case if he then tells them, "Of course, you are not to be influenced by 
what I say about it." I always have a rather sneaking suspicion that any 
judge who tells the jurors what he thinks about a case expects them to 
be influenced by his views regardless of what he says. 

For this reason, I endeavor to assiduously refrain from referring 
to the facts and the evidence in the case. If by any chance I do refer to 
any of the evidence and if your recollection of the evidence is different 
from that of the Court, then you rely upon your own recollection of the 
evidence. 

In this case you are the judges of the facts. Actually, in this court- 
room, we have two judges or two sets of judges. I sit here and pass upon 
questions of law and determine what the law is in the case. You, as a 
group, determine what the facts are in the case. You are the judges of 
the facts. It is your responsibility to determine from the evidence what 

facts have been established and to apply to those facts the law as 
it is outlined to you by the Court. 

In discharging this very important function, you should weigh the 
evidence, which has been presented here in open court, without prejudice, 
without bias or without favor or sympathy towards one side or the other. 

You are, I repeat, the sole judges of the facts. Moreover, you are 
the sole judges of the credibility of the witnesses. This means that you 
must determine which of these witnesses you are going to believe and to 
what extent you are going to believe them. 

I think in this case, your most difficult task in the jury room is go- 
ing to be to determine which of these witnesses you are going to believe 
and to what extent you are going to believe them, because certainly the 
facts in so far as they are pictured by the several witnesses, are in con- 
siderable confusion. 

In determining how much credibility you will give to the testimony 
of each witness, you have the right to consider the demeanor of each wit- 
ness on the witness stand, that is the way he behaves or she behaves on 


the witness stand, whether the witness impresses you as having an 
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accurate memory and recollection of the facts about which the witness 

is testifying, whether the witness displays any favor or prejudice 
towards one side or the other in the case, whether the witness has any 
interest in the case; but most important, whether the witness impresses 
you as being a truth-telling individual. | 

I think as we struggle along life’s stony path, we all have occasion 
to develop certain little techniques, little criteria by which we determine 
from day to day whether people are or are not telling us the truth ina 
particular situation. You have the right in the jury room| to apply to each 
of the witnesses in this case any test or criteria that you have found re- 
liable in determining whether the witness is in fact telling the truth or 
telling a falsehood. 

In the course of this trial, the Court admitted in eusence certain 
questions and answers relating to some charges of drunkenness or drunk- 
enness and disorderly on the part of the plaintiff in this action. These 
questions have, fundamentally, nothing to do with the basic charges in the 
complaint in this case. The Court admitted this evidence for whatever 
value it might have in assisting you in evaluating the credibility of this 
plaintiff as a witness. Remember that this testimony is solely for the 
purpose of determining the credibility of the plaintiff as a witness in the 
present case. 

If you believe that any witness willfully testified aie as to any 
material fact concerning which that witness could not possibly be mis- 
taken, you are then at liberty, if you deem it desirable to do so, to dis- 


regard the entire testimony of that witness or any part of ‘the testimony 
of that witness. 
You should not be influenced by the number of witnesses who have 


testified for one side or the other. You cannot reach a verdict in the case 
merely by counting the witnesses on each side and awarding your verdict 
to the side that produces the most witnesses. I think it is obvious to you 
that if the Court permitted any such procedure, we would be trying cases 
here in which there would be more witnesses in the court house than there 


are jurors. You must weigh the testimony of the witnesses. You should 


not arbitrarily disregard the testimony of any witness. 

You are further instructed that one witness issufficient for the 
proof of any fact and may justify a verdict even if a number of witnesses 
have testified to the contrary if, upon the whole case and in considering 
the credibility of the witnesses as I have outlined that term to you, you 
should determine that the probability of truth favors the testimony of 
that one witness. 

In the course of this trial, the Court has on occasion sustained ob- 
jections to certain questions. You should not consider as evidence any- 
thing that the Court has ruled as improper in the case. Whenever the 
Court sustains an objection to a question, that eliminates that question 
entirely from your consideration. 

It is your duty -- and I think your difficult responsibility in this 
case -- to resolve the conflicts of evidence in the case. 

The burden of proof is upon this plaintiff to sustain his aspects of 
the case by what we call a fair preponderance of the evidence. In every 
trial, it is necessary that someone have the burden of proving the case, 
and the law establishes standards to determine whether a case is proved 
on a particular occasion. 

If any of you have participated in criminal cases, you have heard 
the judge tell you that in a criminal case, the burden of proof is upon the 
Government to prove the defendant guilty beyond a reasonable doubt. The 
burden of proof in civil cases is not that heavy. The burden of proof ina 
civil case is upon the plaintiff to prove his case by a preponderance of 
the evidence. 

What does this term mean? It means by such evidence as, when 
weighed with that opposed to it, has the more convincing force. 

A party has succeeded in carrying the burden of proof on an issue 
of fact if the evidence favoring his side of the question is more convinc- 


ing than that tending to support the contrary side and if it causes you, 


the jurors, to believe that on these issues the probability of truth favors 
that party. 
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The burden of proof in this case, then, is upon the plaintiff to prove 
by a preponderance of the evidence that the defendant was negligent and 
that this negligence was the proximate cause of the injury to the plaintiff. 

I have just used the word "negligence," so naturally the question 
comes to mind: What is negligence? Negligence, normally, is the doing 
of some act which a reasonably prudent person would not do or the fail- 
ure to do something which a reasonably prudent person would do, actu- 
ated by those considerations that ordinarily regulate the conduct of hu- 
man affairs. Negligence is the failure to use ordinary care in the man- 
agement of one's person or of one's property. | 

You realize, Iam sure, that the term or the word "negligence" is 
a relative term; it is never an absolute term because what is negligence 
under one set of circumstances might not be negligence under another 
set of circumstances. The standard, then, that the law imposes asa 

standard of conduct for each of us is that behavior | that standard, 
that performance that we would expect from a man of ordinary prudence; 
not the standard of care that we would expect from a person who was ex- 
ceedingly intelligent or extraordinarily clever or conscientious, rather 
that standard which I have emphasized, the standard of care that a man 
of ordinary everyday prudence exercises in the management of his own 
affairs to avoid doing harm to other people. | 

I told you that the burden of proof is upon this plaintiti to prove 
that the defendant was negligent and that this negligence was the proxi- 
mate cause of the injury to the plaintiff. 3 

What does this term "proximate cause'’ mean? The proximate 
cause of an injury is that cause which in actual and continuous sequence, 
unbroken by any efficient intervening cause, produces the injury and 
without which the result would not have occurred. The proximate cause 
of an injury is the efficient cause, the one that necessarily sets in oper- 
ation the factors that cause the injury. | 
Both negligence and proximate cause, as I have defined them to 


you, are requisites for finding liability in this case. 


The mere fact that an accident happened, considered alone, does 
not support any inference that any party to the accident was negligent. 
No presumption of negligence whatsoever arises from the mere happen- 
ing of the accident. On the contrary, the legal presumption is that legal 
care was exercised by all of the parties in this case. The burden of 
proof is upon the plaintiff to overcome this presumption of due care on 
the part of the defendants and to prove by a preponderance of the evi- 
dence that the defendants were guilty of such negligence and that such 
negligence was in fact the proximate cause of the injuries to the plaintiff. 

At this point, we encounter another legal phrase introduced into 
the case by the defendants and that is the phrase "contributory negli- 
gence." 

The defendants in contesting this lawsuit say, among other things, 
that the plaintiff was guilty of contributory negligence. 

What is contributory negligence? Contributory negligence is negli- 
gence on the part of the person injured, that is in this case, negligence 
on the part of the plaintiff, which combining in some degree with the neg- 
ligence of another helps in proximately causing the injury of which the 
plaintiff complains. 

If you find that this plaintiff, William Battle, was guilty of con- 
tributory negligence as I have just defined that term to you, you should 
find for the defendants because one who is guilty of contributory negli- 
gence may not recover from another for the injury sustained regardless 
of the degree of that contributory negligence. 

The burden of proof to establish contributory negligence in this 
case is upon the defendant who must establish contributory negligence 
by a preponderance of the evidence. 

Now, I want'to comment just a moment on a number of questions 
that were asked of various witnesses as to whether they had discussed 
the facts in the case with anyone prior to taking the witness stand. Of 
course, this is a proper question on each occasion. It is asked in order 
that it may be determined whether anyone has had any effect or influ- 


ence on the testimony of the witness. I must point out to you, however, 
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that it is the universal practice for lawyers in the case to interview wit- 
nesses. I know a lawyer who is careful in the practice of his profession 
would never put a witness on the witness stand without first interviewing 
the witness to determine what the witness is going to say. There are cer- 
tain standards of conduct established by the legal profession for interview- 

ing witnesses and there are procedures established whereby wit- 
nesses are interviewed jointly by both attorneys. But the mere fact that 
a witness has talked to an attorney or all of the attorneys in the case 
should not be considered by you as affecting, by that ork Manes the credi- 
bility of the witness. 

We turn now to what is for me one of the more difficult aspects of 
this case, and that is a determination of the exact status of this plaintiff, 
Mr. Battle, at the time of this accident. ! 

The law recognizes that people who go into the premises or upon 
the grounds of other persons do so under varying circumstances, under 
various types of invitation or inducement and, consequently, the law at- 


tempts to place visitors to property or persons on property in several 
| 
Iam going to define these categories to you because in this case, I 


categories. 


think you are going to have to determine first of all just what this plain- 
tiff's status was in the apartment at 1622 Corcoran Street, N.W. 

Was he a trespasser as it is contended by the defendant? Was he 
a licensee? Was he an invitee? The only way that you can determine 
one of these facts is for me to define these several categories, the rights 

and obligations that attach to them and then ask you in your deliber- 
ations to consider these several categories and decide for yourselves 
what status you think this plaintiff had on this occasion. | 

The person who has the fewest rights on any ground or in any build- 
ing or in any premises is the trespasser. A trespasser is one who enters 
or remains upon the land or premises of another without jinvitation, privi- 
lege or consent. A landowner or an apartment owner owes no duty to a 
trespasser with respect to the management or maintenance of his prem- 


ises, except that he must refrain from maintaining a hidden engine of 
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destruction. He must, after learning of the presence of the trespasser 


on the premises, exercise ordinary care to avoid injuring the trespas- 
ser and he must refrain from intentionally, wantonly or willfully injur- 
ing him. 

The next status of a person who is upon the premises of another 
is that of a licensee. A licensee may be one who is a licensee by invi- 
tation which may be direct or implied, or a bare licensee. A bare li- 
censee is a person onthe land of another not by invitation or permission 
but by mere sufferance or acquiescence. He takes upon himself the risk 
of unconcealed dangers which are natural to the place and which would 
have been avoided by the exercise of proper care on the part of the owner. 

If you find that Mr. Battle is a bare licensee, you are instructed 
that the owner, the defendant in this case, owed him no greater duty than 
he would owe toa trespasser, and I have defined that duty to you. 

There is a somewhat higher category of licensee, that is, licensee 
by invitation who is one who has been invited upon the land not for the 
benefit of the landowner but by him, either by some affirmative act or by 
appearances which would justify a reasonable person in believing that 
such landowner or occupant would give his consent to the entry of the 
particular person or of the public generally. If the licensee by direct 
or implied invitation is within the scope and the chronological or geo- 
graphical limits of the invitation, he may expect the owner to repair 
dangerous conditions which are known to the owner and which would not 
be discernible to the licensee or to warn him of their existence, and he 
may hold the owner liable for injuries resulting from active negligence. 

The third and last category of a person who is upon the land or 
premises or another is that of an invitee. An invitee is a person who 
goes upon the land of another for the purpose of carrying on some trans- 
action for the benefit of both parties or for the benefit of the landowner 
alone. 

Tenants normally are invitees; that is, a tenant with a lease, pay- 
ing rent to a landlord is normally an invitee within the concept of the law. 
Toward an invitee, those who have joined in the invitation express or 
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implied, are obliged to exercise ordinary care to keep the premises in 
a condition reasonably safe for the invitee and to refrain from active 
negligence; but the responsibility of one having control of the premises 
is not absolute. It is not that of an insurer. If there is danger attend- 
ing upon the entry or upon the work which the invitee is to do on the 
premises and if such danger arises from the conditions not readily ap- 
parent to the senses and if the owner has actual knowledge of them or 
if they are discoverable in the exercise of ordinary care, it is his duty 
to give reasonable warning of such danger to an invitee. | 

The owner is not bound to discover defects which reasonable in- 
spection would not disclose and he is entitled to assume that the invitee 
would perceive that which would be obvious to him upon the ordinary use 
of his own senses. | 

In brief, there is no duty to give the invitee notice of an obvious 
danger. In the absence of appearances that caution him or would cau- 
tion a reasonably prudent person to the contrary, the invitee on the other 
hand, has the right to assume that the premises he is invited to enter are 

reasonably safe for the purposes for which the invitation is extended. 

In this regard, I must point out to you that the duties and liabilities 
of a landlord to persons on the leased premises by invitation of the tenant 
are those owed to the tenant himself. 

You are instructed as a matter of law that the mere fact that the 
plaintiff was injured on the premises belonging to or in the control of the 
defendant does not in and of itself establish any pane | on the part of 
the defendant for injuries to the plaintiff. 

You are further instructed that the defendants are - the insurers 
of the safety of the premises and unless the defendants have failed to 


carry out some duty imposed upon them by law, then your verdict must 
be for the defendants. | 

You are instructed that if you further believe from the evidence in 
this case that the defendants properly maintained the hall stairway in 
good and proper order and that there were no defects therein and if you 
further believe that the defendants properly maintained the lighting 
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facilities in the hallway and that there were not defects therein, then 
your verdict must be for the defendants. 

You are further instructed that if you believe from the evidence 
that the plaintiff was injured in the unlighted hallway and that the plain- 
tiff went into this hallway knowing that the lights were off and that the 
plaintiff was well acquainted with the physical layout of the hall and 
stairway on the second floor, then he was charged with the duty of ex- 
ercising due care for his own safety and if he failed to exercise due 
care and caution without excused explanation, then in such occasion he 
was guilty of contributory negligence; and in such case, your verdict 
must be for the defendants. 

You are instructed that if you believe from the evidence in this 
case that the defendant did not maintain the hall stairway in a proper 
manner and failed to keep the same lighted and if you should further 
find that the plaintiff in any manner contributed by his own negligence 
to his injuries, then your verdict must be for the defendants. 

In considering whether the plaintiff contributed by his own negli- 


gence to his injury, you may consider among other things the length of 
time that the plaintiff had previously used this stairway, his familiarity 


with the premises, the manner in which he proceeded on the stairway, 
whether he had control over his own faculties at the time he used the 
same and whether he was intoxicated. 

You are further instructed that your verdict must be for the de- 
fendants if you should find from the evidence that although the hallway 
light was not on, if you should so find at the time of the injury, that such 
condition in and of itself is not in and of itself unreasonably dangerous 
for the plaintiff who had knowledge of all of the conditions which then 
and there existed. 

You are further instructed that if you believe that the plaintiff him- 
self helped to install and he did himself install electric wires leading 
from the fixture to the apartment on the first floor and if you find that 
he tampered in this manner without the consent of the defendants, then 
you may find that he himself created the condition of which he later 
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complains; and you are further instructed that if you believe the plain- 


tiff himself created the condition which caused the accident, then he can- 
not complaint of his own act and blame the landlord and in such event, 
your verdict must be for the defendants. 

The Court has admitted in evidence in this case ay three, as I 
recall it, Building Regulations which have been read to you. The Court 
instructs you that a violation of a building regulation is evidence of negli- 
gence, but such negligence is of no significance in a case unless that neg- 

ligence was a proximate cause of the injury of which the plaintiff 
complains. 

If you find in favor of this plaintiff, you will award to him damages 
in a single sum made up upon the following elements which I will now 
enumerate to you: | 

First, the reasonable value, not exceeding the cost’ to the plaintiff, 
of the examinations, tests, attentions and care by physicians and surgeons 
reasonably required and actually given in the treatment of the plaintiff. 

In this regard, the Court must point out to you that leven though the 
union or the Union Trust Fund paid the doctor bill in this case according 
to the testimony, the plaintiff is entitled to recover this item of damage 
if you find in his favor. It is the law in this jurisdiction that one person 
cannot take advantage of the goodness of another if they pay hospital or 
medical or any type of bills of that kind and, consequently, the claimed 
bill of $62.50 is a legitimate item of damage in this case | af you find for 
the plaintiff. 

If under the Court's instructions you find that the plaintt is en- 
titled to a verdict, you shall also award him such sums as will reason- 
ably compensate him for the pain, discomfort and mental anguish suf- 
fered by him which under the evidence was shown to have been suffered 

by him as a proximate result of the injury in question. You will 
also, if you find for the plaintiff, award to him the reasonable value of 
the time lost by the plaintiff since his injury wherein he was unable to 
pursue his usual occupation. 
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In determining this amount, you should consider the evidence of 
the plaintiff's earning capacity, his actual earnings and the manner in 
which he ordinarily occupied his time before the injury and find what he 
was reasonably certain to have earned in the time lost had he not been 
so injured. 


The burden of proof, of course, is upon the plaintiff to establish 


the elements of his damage. If you find for the plaintiff, the amount of 


your verdict must be based upon evidence as to his injuries and losses. 
In other words, you should not award speculative or arbitrary damages 
but should set an award which is predicated upon the evidence offered 
in the case. 

If you find for the plaintiff, your verdict is ina single amount. In 
other words, you do not award X dollars for doctor bills, B dollars for 
pain and suffering, C dollars for loss of time from employment. You 
lump everything together and return a verdict in a single amount. 

The amount of your verdict, I repeat, is left to your sound discre- 
tion but it must be just and reasonable and must be based upon the evi- 
dence introduced. 

I have instructed you on the subject of the measure of damages in 
this action because it is my duty to instruct you with reference to all of 
the law that may be come pertinent in your deliberations. I, of course, 
do not know whether you will need the instructions on damages and the 
fact that I have given them to you must not be considered as intimating 
any view of my own on the issue of liability or as to which party is en- 
titled to your verdict. Your verdict must be a unanimous one which 
means, of course, that all 12 of you must concur in your verdict. 

If, during the course of these instructions, any rule, direction or 
idea has been stated by me in varying ways, no emphasis thereon is in- 
tended by me and none must be inferred by you. For that reason, you 
are not to single out any certain sentence or any individual point and to 
ignore others, but you are to consider all of the instructions as a whole 
and to regard each in the light of all of the others. 
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I want to say just a word about your conduct in the jury room: It 
is most unwise immediately upon entering the jury room for any juror 
to announce in a loud, clear voice that he or she will stand for only one 

verdict in the case. If a juror takes this stand at the outset of the 


deliberations, his or her pride may cause him to be reluctant to recede 
from that position even though after discussion in the jury room, the juror 
may become convinced that his first impression of the case might not 
have been an entirely accurate one. Consequently, I caution you in the 
jury room to listen to the arguments and the discussion of your fellow 
jurors. Listen with a desire to be convinced. If some point has made 

no impression upon you and yet has made a tremendous impression upon 
a majority of the other jurors, appraise your own situation. Say to your- 
selves, Why didn't this point impress me when it made such a great im- 
pression on other jurors who are equally honest and equally intelligent 


with myself? 


If you find yourself upon any question upon which your foreman asks 


you to vote in a very decided minority on a side in which the vast majority 
of the balance of the jurors are voting opposite to you, you should again 
reappraise your own position. Say to yourselves, Why does this evidence 
impress or not impress me when it impresses or doesn't impress so many 


other jurors who, I repeat, are equally honest and equally intelligent with 
| 
| 
In the final analysis, however, you must decide this case in accord 


yourselves? 


with the dictates of your own conscience and you should not change any 
honest conviction of your own solely for the purpose of reaching a unani- 
mous vote in the case. I repeat, you must decide the case for yourself, 
but you should do so only after you have listened openly to the argument 
and the discussion of your fellow jurors. 

I repeat that your verdict must be a unanimous Ka 

* * * * * 

THE COURT: The Court has admitted in evidence a number of ex- 

hibits in this case offered, I believe, by the plaintiff and the defendants. 


All of these exhibits are available for your examination in the jury room 
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if you want them. If any or all of these exhibits, you believe, would be 
of any interest to you, you have but to ask the Marshal who will be in 
attendance at the jury room door for the exhibits and they will be sent 
in to you. 

Upon reaching the jury room, you will select one of your mem- 
bers to serve as foreman. The foreman will preside at your delibera- 
tions and speak for you in advising the Court of your verdict. 

The jury may retire, Mr. Marshal. 

(Whereupon at eleven a.m., the jury retired to the jury room to 
commence its deliberations.) 

* * * * * 

(Whereupon at 2:24 p.m., the jury returned to the courtroom and 
returned its verdict, the jury was polled.) 

THE COURT: Thank you, ladies and gentlemen of the jury, I know 
you have given this case very careful consideration. 

The Court and the attorneys for both sides appreciate the care you 
have given to the case. 

You may return to the jurors’ lounge on the fourth floor. 


(Whereupon the trial in the above-entitled matter was concluded.) 


AFFIDAVIT 

DISTRICT OF COLUMBIA 
WASHINGTON, D.C. ss 

Personally appeared before me, Eleanor Battle, who upon oath 
deposes and says: 

1. That she resides at premises 1622 Corcoran St., N.W. and that 
she rented same from the Urciolo Realty Company, 421 4th St., N.W., 
Washington, D.C., on May 18, 1958; 
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2. That she desires the premises for her own personal use and 


for the use of her mother and no one else; 
3. That she is not the wife of William Battle having been divorced 
for at least 15 years; 


| 
4. That William Battle has forced himself on the premises and 
| 


5. That she has on various occasions requested him to stay away 


claims to be the lessee thereof; 


from the premises, but he has refused to do so causing disturbances 
especially when under the influence of liquor. 

6. That she has often complained to the Police eer con- 
cerning his activities and also the landlord, and that the landlord has 
often in her presence informed William Battle that he should not come 
on the premises and that William Battle threatened the landlord to get 
even with him; 3 

7. That at no time has he authorized the firm of Levitan, Mason 
and Weinstein, or aryone else to file suit against Florence E. Urciolo, 
and particularly has she not authorized Laurence Levitan to file Civil 
Action #2465-60 in the United States District Court for the District of 
Columbia, nor has she paid any legal fees or court costs to anyone for 
the filing of said action; | 

8. That on January 4, 1961, I went to the office of the Urciolo 
Realty Company and volunteered this information and this affidavit has 
been drawn of my own free will and desires. ! 
Further the deponent sayeth not. 
| 


/s/ Jessie Belle Kearney 
/s/ Eleanor Battle | 


Subscribed and sworn to before me this 4th day of January, 1961. 
Witness: 
/s/ Jessie Belle Kearney 


/s/ Robert N. Gordon 
Notary Public, D. C. | 


[Filed May 25, 1963] 


MOTION TO SET ASIDE VERDICT AND 
JUDGEMENT AND ENTER JUDGEMENT 
IN FAVOR OF DEFENDANTS 
Come now the defendants, by their attorney, and move the Court, 
in accordance with the provisions of Rule 50(b) of the Federal Rules of 
Civil Procedure to set aside the verdict and judgement entered herein 
and to have judgement entered in their favor in accordance with the mo- 
tion made by them at the conclusion of all the evidence for a directed 
verdict, and as reasons therefore states as follows: 
{1.] The verdict and judgement of the jury was contrary to the evi- 
dence and the weight of the evidence in this case. 
2. That the verdict and judgement of the jury was contrary to the 
instructions given by the Court. 
3. That the defendants were entitled to a directed verdict at the 
close of all of the evidence for the following reasons: 
(a) That the plaintiff was either a tresspasser or bare li- 
censee to whom the defendants owed no duty. 
(b) That as a matter of law, the plaintiff failed to prove the 
defendant was guilty of negligence. 
(c) The evidence clearly showed as a matter of law that the 
plaintiff was guilty of contributory negligence. 
The uncontradicted evidence showed that the Plaintiff, 
by his own affirmative act, created the condition which 
he complained of. 
4. For such other and further reasons as will be presented to 


the Court upon the hearing of this motion. 


/s/ Herman Miller 
* ok Ok 


Attorney for the Defendants 


[Certificate of Service] 


[Filed May 25, 1963] 
POINTS AND AUTHORITIES 


1. and 2. The defendants contend that the jury failed to return 
their verdict in accordance with the evidence and the weight of the evi- 
dence herein. As the Court will remember there was not a shred of 
evidence to the effect that there was any defect on the floor, on the steps 
or the spokes in the steps or anything wrong with the walls of the prem- 
ises. There was no substance whatsoever which in any way would cause 
the plaintiff to have slipped. It was clearly established that the plaintiff 
had used the steps and the hall-way innumerable times and was very 
familiar with the lay-out and the conditions which existed on the stairway 
and in the hall having used the same for at least over a year daily and 
its verdict was contrary thereto and the weight thereof. | It is further 
clear that the jury in their verdict failed to follow the instructions of the 
Court as will be demonstrated in the following points: ! 

3(a). The plaintiff failed to establish that he was such a person in 
the premises entitled to any duty from the defendants. The salient facts 
of his occupancy are that he divorced his wife in 1943; she moved into 
the premises in 1957 as tenant, and without the consent of the defendants 


the plaintiff moved into the premises in 1959. The evidence tends to 
show that he occupied the second floor hall room. Also, that the defend- 
ant, Raphael G. Urciolo, on several occasions objected to his presence 

in the premises and requested him to leave. The uncontroverted evidence 
of his wife is that she had requested him to leave; that she had called the 
Metropolitan Police on many occaSions but because he was a man he 


practically forced himself upon the plaintiff's wife and reluctantly she 
accepted his money in contribution towards rent. Most certainly there 
was no evidence whatsoever that the defendants derived any benefit from 
his occupany or presence in the premises. It resulted in no increase in 
revenue to the defendants nor any particular service rendered to them 
by the plaintiff but, in fact, his occupancy was greater use of the water 


facilities and wear and tear on the property so that there is nothing 
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whatsoever in the evidence that in any way could be concluded that any 


benefit whatsoever conserved upon the defendants. In Lord v. Lencshire 


House Ltd., 106 U.S. App. D.C. 328, 272 F 2d 557, establishes the princi- 
ple in this jurisdiction where the privilege of user exist for the common 
interest or mutual advantage of the user and the owner a case of invita- 
tion results. But, if that privilege exist only for the mere convenience 
or benefit of the party relying upon and using it there then results a pure 
case of license. There was no conflicting evidence on this. The plaintiff 
came without requesting permission; he was requested to leave by the 
defendant, Raphael G. Urciolo; the defendant, Florence E. Urciolo, did 
not have any knowledge; Carrie Battle, the tenant had requested him to 
move and many times called the police. In addition to these last state- 
ments where in the world can any difference be drawn that the plaintiff's 
presence and occupancy in any way was for the common interest or the 
advantage of the defendant. The defendant's agreement with Carrie Bat- 
tle expressly prohibited the sub-letting of any part of the premises or 
permitting possession to be given any part thereof to any other person 
and the plaintiff's presence was merely for his own means and benefit. 
Consequently the plaintiff was a bare licensee at the most and under the 
clear, unconflicting with the user for his own benefit the plaintiff clearly 
himself, established that he was a bare licensee and consequently no duty 
was owing by the defendants to him. 

3(b). The plaintiff failed to establish any negligence on the part of 
the defendant. It was conceived as above stated that there were no de- 
fects, no substance on the floors which could cause the plaintiff to slip 
and fall and his only complaint is that the lights in the hall had been cut 
off. His own admissions were to the effect that he took care of replacing 
fuses as they blew out, thereby relieving the defendants from any neces- 
sity for standing by to make these replacements. In this connection, for 
the purpose of this motion, the defendants accept the plaintiff's version, 
that the lights, while he was in the bath room, went off, even though wit- 
nesses for the defendants testified that the lights never went off. Never- 
theless, this by itself is not negligence. As has been defined many times, 
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negligence is the act or conduct which falls below the standard estab- 


lished by law for the protection of others against unreasonable risk or 


harm. 2 Harper & James on Torts 896. The lights were on when the 
plaintiff commenced his trip to the bathroom. He had stated that the 
lights had been on for at least two preceeding days, and it was while he 
was in the bathroom the lights went off. It was clear also that the ex- 
tension cords from the first floor hall light to the first floor apartment 
had been in place for a number of weeks. It is further clear that there 
were no lights burning in the first floor apartment, nor was the electric 
refrigerator on. The only drain upon the circuit would be the two hall 
lights and the bathroom light on the second floor. What caused the lights 
to go out? Was it the wiring which had on at least 15 occasions been re- 
placed or installed by the plaintiff himself? Or was it gome other rea- 
son not disclosed by the testimony? The circuit at that time was not 
overburdened and the plaintiff failed to show that the lights went out by 
some cause over which the defendants had a duty to take care of. No 
electrician was produced by the plaintiff, and therefore the mere fact 
that the lights went off did not constitute an act of negligence attributable 
to the defendants. The jury merely speculated as to the cause for the 
failure of the lights. The plaintiff offered no evidence as to what caused 
the lights to go off. There was no allegation in the pleadings, nor was 
the plaintiff's case pitched on the theory of res ipsa loquitur. It was the 
plaintiff's duty to establish, without conjecture or speculation, that the 
lights went off because of something the defendant's did or failed to do. 
He merely states that because the lights went off this constituted negli- 
gence, and he underlines this claim by attempting to show an extension 
cord attached to the hall fixture. But he failed to show by this tapping 

in the lights failed, even though he had himself tampered with the wires 
at least 15 times. The lights did not fail other times even though the ex- 
tension cord existed; otherwise, if the plaintiff's contention is correct 
that it was only the attachment of the extension cord, caused the light 
failure then it would require repeated and continuous replacement of the 
fuses, and the lights would never remain available. This contention 
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requires an unreasonable conclusion since there would never be suffi- 
cient fuses to keep the lights on. We contend that under all of the evi- 
dence the plaintiff failed to show any negligence on the part of the de- 
fendants. 

3(c). The plaintiff's evidence established his own contributory 
negligence. It is obvious that from the plaintiff's experience traversing 
the area many times over a period of more than a year, that he was ex- 
tremely familiar with the physical lay-out. The accident was as a re- 
sult of the plaintiff's failure to use due care on his own part to prevent 
his own injury. Having all of this knowledge and experience, and know- 
ing of the conditions which existed, the plaintiff did not give any explan- 
ation why he took the course he did, and why he lost his way on the stair- 
way. He does not explain why, although he knew that if he walked close 
to the wall on his right he would necessarily have to be led back to his 
room, that he departed from the wall, and traveled to the left and a course 
he must know leads to the stairway. He stated he had all his faculties and 
he was sober, and ‘his action is totally a mystery. His simple precaution 
of feeling the right hand wall, would have been the exercise of a very sim- 
ple act to come within the principle of using due care for his own protec- 
tion. Having acted as he did, and failing to do an ordinary thing he breach- 
ed his own duty. Failure to keep to the right and keep close to the wall, 
without any explanation of why he wandered to the left, to hold the defend- 
ants for his accident makes them insurers of the plaintiff's safety. He ad- 
mitted when he left the bathroom and turned to the right he had his right 
hand on the right wall, but why did he leave the wall? Had he pursued the 
normal path and returned to his room in the same manner as he went to 
the bathroom he would not have come to the steps. We believe that this 


case comes within the principle of Tissue v. Volta, 102 U.S. App. D.C. 
389, 254 F.2d 88, where the wife of the tenant, who after dark, went next 
door by way of a common back yard. In her course she fell into a well 


of a cellar which was not concealed, and which she knew was there, and 
that it was not new or temporary. The landlord was not liable. We think 
that this case is exactly in point. The plaintiff in our case knew of the 
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darkness, he well knew where the stairway was located, ithe stairway 
was not concealed, nor was there any foreign substance on it or were 
the steps defective, and had he pursued the normal path he would not 
have been injured. All of this was not due to any negligence of the de- 
fendants. This unlighted hall was not unreasonably dangerous to the 
plaintiff. There was no reasonable explanation by the plaintiff for his 
actions. When the plaintiff went to the left, he had to know that the steps 
were located there and use reasonable precaution to prevent his falling. 
Any prudent person who is confronted with a dark stairway, over which 
he has travelled many times, and from his experience has an indelible 
knowledge of the lay-out and knowing that he can follow the wall to the 
right by merely using his hand to be guided by the wall on his right, and 
for no explained reasons leaves the wall, and veers to the left, clearly 
establishes contributory negligence, a breach of a duty owing to himself, 
and places the assumption of risk upon himself. See Dougherty v. Chas. 
H. Tompkins Co., 99 U.S. App. D.C. 348, 240 F.2d 34. We also contend 
that the understanding and knowledge of the plaintiff also had to include 
an appreciation and understanding of the dangers (which was the only 
thing that existed at the time) that traversing a dark stairway was an 
assumption of risk. These facts and considerations established con- 
tributory negligence. | 

3(d). The plaintiff himself created the condition of which he com- 
plains. In this connection, from the plaintiff's own lips, he stated that 
on at least 15 occasions he changed or tampered with the wires of the 
first floor hall light leading into the first floor tenant's apartment be- 
cause of either because of wire defects or short-circuits and they needed 
replacing. He stated he did this as a favor to the first floor occupant. 
He was not an electrician, nor did he establish that he was qualified to 
replace wires and fix short-circuits. Having created the dangerous con- 
dition he should not take advantage of it. This tampering by the plaintiff 
shows the difficulty of ascertaining why the lights went off. Did the over- 
loading of the circuit cause it, or was it because the plaintiff had done 


something which created a short-circuit or some other defect in the 
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wiring system? This was not proven, and for the jury to accept the re- 
sult that it was something caused by the defendants or for which they had 


a duty to maintain or eliminate was the purest conjecture on part of the 
jury. The plaintiff cannot claim the defendants had a duty to correct a 
condition which he repeatedly caused himself, of which he gave no notice 


of any kind to the defendants. 
This admitted fact alone was sufficient to defeat the plaintiff's 
claim, as a matter of law. 
We respectfully urge the court to vacate the verdict and judgment 
of the jury and grant a judgment in favor of the defendants. 
Respectfully submitted, 
/s/ Herman Miller 
Attorney for Defendants 


OPPOSITION TO MOTION TO SET ASIDE 
VERDICT AND JUDGMENT AND THE 
ENTRY OF A JUDGMENT IN FAVOR 

OF DEFENDANTS 

Comes now the plaintiff, by and through his attorney, Laurence 
Levitan, and moves this Court to deny Defendants’ Motion To Set Aside 
Verdict And Judgment And Enter Judgment In Favor Of Defendants and 
as reasons therefore states: 

1. That the cause of Action was properly submitted to the jury 
and that the verdict of said Jury was not contrary to the weight of the 
evidence. 

2. That the verdict and judgment of the jury was not contrary to 
the instructions given by the Court. 

3. That the points set forth in paragraph 3 of the defendant's mo- 
tion would not entitle them to a directed verdict for the following rea- 


sons. 
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(a) The status of the plaintiff on the property was a question of 
fact for the jury and the Court properly instructed said ca on this 
point. 

(b) The question of the defendants’ negligence wa 


s a question of 


fact to be determined by the jury. | 

(c) The question as to the possible contributory negligence by 
the plaintiff was a question of fact to be determined by the jury. The 
Court properly instructed the jury on this issue. : 

(ad) The question of whether the plaintiff created the condition 
complained of and was therefore contributorily negligent was a ques- 
tion of fact to be determined by the jury. The Court properly instruct- 
ed the jury on this issue. 

Wherefore, plaintiff prays that the Court deny Defendants’ Motion 
To Set Aside Verdict And Judgment And The Entry Of A Judgment In 
Favor of Defendants. | 

LEVITAN & WEINSTEIN 


/s/ Laurence Levitan 
* ke j 


[Certificate of Service] 


[Filed 


POINTS AND AUTHORITIES 
IN OPPOSITION | 
1. and 2. The evidence introduced by the Plaintiff showed that 
there was a defect in the lighting of the hallway in violation of the Hous- 
ing Regulations and that such defect was known to and permitted by said 
defendants. | 
While the plaintiff was familiar with the lay-out he was not 
familiar with same under the conditions that existed at the time of his 
fall. 
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The jury properly followed the instructions given by the Court 
and their verdict was not contrary to the weight of the evidence. 

3. (a) The status of the plaintiff on the property was a proper 
question of fact for the jury. The Court instructed the jury as to the 
various duties owed to the plaintiff depending on his status. 

Eleanore Battle testified that while she and the plaintiff had 
their differences they have been living together for the better part of 
35 years. She further testified that they were getting along well prior 
to the plaintiff's fall. 

The defendant, Raphael G. Urciolo testified that he knew Wil- 
lie Battle was on the premises as early as January of 1959. He further 
testified that other than asking him to leave he took no further affirma- 
tive action to remove him from the premises. 

The case of Lord v. Lencshire House Ltd., 106 U.S. App. D.C. 
328, 272 F 2nd 557, does not in any way change the status of a guest of a 
tenant as set out in Bowles v. Mahoney, 910 U.S. App. D.C. 155. The 
Lord case involved a tenant who used a garage entrance to his apartment 
house for his own convenience, which use conferred no benefit upon the 


landlord. There was a proper entrance for the plaintiff in the Lord case 


to use, but he chose his own path. The facts and decision in that case 
are not related to those in the case at bar. 

3. (b) The questions set forth in this portion of the defendants 
points and authorities were controverted questions of fact for determina- 
tion by the jury. 

3. (c) The issue as to whether the plaintiff was contributorily 
negligent was a proper question of fact for the Jurys’ determination. 

The Court properly instructed the Jury on this issue. The plaintiff fur- 
ther states that it is not his recollection that he testified that on at least 
15 occasions he changed or tampered with the wires of the first floor 
hall light because of wire defects or short-circuits. 

The case of Tissue v. Volta, 102 U.S. App. D.C. 289, 254 F 2nd 
88, cited by the defendants is not applicable to the issues presented inthe 
present case. 
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In the Tissue case the plaintiff was injured as she traveled in the 
dark by way of a common back yard to a neighbors house. The Court 
found that she was well familiar with the path she chose, In the case at 


bar the plaintiff had no choice, he was not familiar with the walkway un- 
der the existing conditions and he was not free to choose another way. 
The Daugherty case cited by the defendants does not take the ques- 
tion of fact away from the jury. 
The plaintiff respectfully request the Court to allow the verdict 
and judgment to stand. 
Respectfully submitted, 
/s/ Laurence Levitan 
Attorney for Plaintiff ! 


[Filed June 11, 1963] 


ORDER DENYING DEFENDANTS' MOTION) 
TO SET ASIDE VERDICT AND JUDGMENT 
AND THE ENTRY OF JUDGMENT IN FAVOR 
OF DEFENDANTS 


Upon consideration of the Motion filed herein by the defendants 
to set aside verdict and judgment and the entry of a judgment in favor 
of defendants, it is this 1lthday of June, 1963, : 

ORDERED, that the above entitled Motion of the defendants be 


denied. 


/s/ EDWARD A. TAMM 
JUDGE 


[Certificate of Service] 


[Filed July 9, 1963] 


NOTICE OF APPEAL 


Notice is hereby given this 9th dayof July  , 1963, that 
Florence E. Urciolo and Raphael G. Urciolo hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 16th day of May, 1963 and the order denying 
motion for setting aside judgment etc., of June 11th, 1963, in favor of 
Willie Battle against said Florence D. Urciolo and Raphael G. Urciolo. 


/s/ Herman Miller 


Attorney for Defendants 
* * 
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QUESTIONS PRESENTED 


In the opinion of the appellee the questions are: 


1. Whether the appellee was in fact a trespasser or mere 


licensee as claimed by appellant, or whether the jury was entitled to 


determine the status of the appellee on the appellants’ property based 
on instructions given them by the Court and the testimony presented 
at trial? 


2. Whether the appellee proved negligence on the part of the 
appellants ? 


3. Whether the appellee was as a matter of law guilty of con- 
tributory negligence ? 
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REGULATIONS INVOLVED 

SUMMARY OF ARGUMENT 
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CONCLUSION 
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Anited States Court of pas 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,057 


FLORENCE E. URCIOLO, | 
RAPHAEL G. URCIOLO, | 


Appellants, 


Vv. 


WILLIE BATTLE, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


In the opinion of the appellee the following are necessary addi- 
tions to the appellants' statement of the case. 


The appellee came onto the premises 1622 Corcoran Street, N.W., 
| 
Washington, D. C. in the early part of 1959. (JA 30) The testimony of 
Eleanore Battle, the upstairs tenant, shows that while she never told the 


appellee to come on the premises she never told him not to come, and 
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that once on the premises the appellee contributed money toward the 
upkeep of the spacious apartment which sums were accepted by 
Eleanore Battle. (JA 5, 22) 


Eleanore Battle further testified that she had lived with the appel- 
lee on and off for 35 years and that as far as she was concerned they 


were never divorced. (JA 20) 


It was further shown that the downstairs tenant, Doris Flager, 
having had her gas and electricity cut off, tied into the hall and bath- 
room electric fixtures by running wires from these fixtures into her 
apartment, and that this was done with the permission of the landlord. 
(JA 23) 


Raphael G. Urciolo confirmed the fact that he had observed the 
wires but did nothing about them as he knew what the situation was. 
(JA 30) (emphasis supplied) Mr. Urciolo further testified that he paid 
for the electricity in the hall. (JA 30) The testimony of the appellee 
showed that the hall and bathroom lights on both floors were on the 


same circuit. (JA 8) 


Mr. Raphael G. Urciolo, one of the appellants, also knew that the 
appellee was on the premises in the early part of 1959 but took no 
action to put him out. (JA 30) The injury complained of did not take 
place until the 25th day of February 1960. (JA 1, 5) 


Both the appellee and Eleanore Battle testified that as a result of 
Doris Flager's tieing into the hall and bathroom fixtures, by use of 
electric wires, fuses would blow and that although they had complained 
to the appellants’ agent, Mr. Cates, on several occasions the condition 
complained of was never remedied. (JA 8, JA 20) 


The appellee testified that while he used the stairway on many 
occasions he had never gone down the stairs without a light. (JA 14) 
He also stated that at the time he left the bathroom on the night the 


accident occurred, and started to go to his room, the hallway was dark 


and "that he couldn't see nothing." (JA 6) (emphasis supplied) 
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The balance of the pertinent testimony is covered by the appellants’ 


Statement of the Facts. However, the appellee would like to direct the 
court's attention to the fact that there was admitted into evidence without 
objection Article 230 Section 2301, Article 240 Section 2409, and Article 
320 Section 3204 of the District of Columbia Housing Regulations. (JA 
24) (Tr. 165, 166) | 
REGULATIONS INVOLVED 

The following District of Cuiumbia Housing Reguiations were 
placed into evidence without objection. 

Article 230 Section 2301 No owner, licensee, or tenant shall 
occupy or permit the occupancy of any habitation in violation of these 


regulations. | 

Article 240 Section 2409 Hallways and stairways used in common 
by the occupants of more than one habitation, and other common space, 
shall have adequate lighting facilities, in good condition at all times. 

Article 320 Section 3204 The artificial illumination of stairs 
and hallways shall be arranged and maintained to provide illumination 
from sunset to sunrise and at other times when daylight does not pro- 
vide illumination of an intensity of at least six foot candles at the tread 
and floor level. | 

SUMMARY OF ARGUMENT 

1. That the appellee's status on the premises was a question to 
be determined by the jury based upon the testimony presented at trial 
and the instructions given by the Court. The Court thoroughly instructed 
the jury on the various classifications of trespasser, licensee and in- 
vitee and the duty owed by the landlord in each case. : 

2. That the appellant, Raphael G. Urciolo, had knowledge of the 
appellee's presence on the premises as early as the early part of 1959, 
and that his failure to take any action to remove said appellee would 
constitute a waiver of the appellants’ objection. 

3. That even if the appellee was a trespasser as a matter of law, 
and it is the appellee's contention that he was not, the app lane would 


nevertheless be required to exercise due care. 
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4, That the question of the appellants’ negligence was a question 
of fact for the jury. The appellee presented evidence to show (a) that 
the light failure was caused by the downstairs tenant, Doris Flager, in 
tieing into the hall and bathroom circuit, (b) that the appellants had 
knowledge of the above fact, (c) that complaints were made to the appel- 
lants' agent by the appellee and Eleanore Battle, and (d) that the exist- 
ing condition caused a violation of the pertinent District of Columbia 


Housing Regulations. 


5. That the appellee was not guilty of contributory negligence as 
a matter of law by (a) his familiarity with the premises or (b) his 


assistance in adjusting the wires. 


6. That the Court properly refused to direct a verdict as re- 
quested by the appellants at the close of the evidence. 


ARGUMENT 


1 and 2. If the appellants concede that the appellee was a guest of 
Eleanore Battle and the appellee's testimony and the testimony of his 
witnesses support this contention, then the case of Bowles v. Mahoney, 
91 U.S. App. D.C. 155, 202 F.2d 320, would be controlling and the deci- 
sions in the cases of Lord v. Lencshire House, Ltd., 106 U.S. App. D.C. 


ee 


328, 272 F.2d 577 and Arthur v. Stanford Engineering Co., 89 U.S. App. 
D.C. 399, 193 F.2d 903, would not be relevant. 


In the Bowles case, supra, this Court held that the duties and 
liabilities of a landlord to persons coming on the premises by the in- 


vitation of the tenant are those owed to the tenant himself. 


The trial court in this case did not accept as a matter of law any 
one classification of the appellee's status on the premises, but chose to 
instruct the jury on the various classifications of trespasser, licensee 
and invitee and the duty owed by the landlord in each instance. The 
facts as presented at trial were conflicting, and it was shown that the 
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appellant, Raphael G. Urciolo, had knowledge of the appellee's presence 


on the property as early as the early part of 1959, but took no action to 


remove him. 

This question was properly submitted to the jury. | 

| 

3. The appellee established appellants' negligence even assuming 
arguendo that the appellee was a trespasser as a matter of law. The 
current trend being to eliminate the invitee, licensee and trespasser 
classifications and to replace these with an ordinary rule of negligence 
requiring due care under all circumstances. Ruth M. Daisey v. Colonial 
Parking, United States Court of Appeals For The District of Columbia, 


No, 17703, Decided September 27, 1963. 


4. The question of the appellants’ negligence was a question of 
fact for the jury. The appellee presented evidence to show that he was 
injured when he fell down the stairs as a result of the hall and bathroom 


lights having gone out. 


The appellee went on to show that the fuses controlling the hall 
and bathroom lights had continually been blowing out as a result of the 
overload of current caused by the downstairs tenant tieing into the 
electric circuit, and that the appellee and Eleanore Battle had made 
complaints of same to the appellants’ agent. | 


The downstairs tenant, Doris Flager, admitted that she tied into 
the electric outlets in the hall and bathroom, and that she had the land- 
lord's permission to do so. The appellant, Raphael G. Urciolo, con- 
firmed the fact that he knew of this condition but did nothing about it, 
and that he paid for the electricity consumed by the hall and bathroom 
circuit. ! 

In addition to the above the appellee placed into evidence without ob- 
jection the three housing regulations set forth herein, the violation of 
which constitutes at least evidence of negligence. Whetzel v. Jess Fisher 
Management Co., (1960) 108 U.S. App. D.C. 385, 282 F.2d 943, 
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The case of Tissue v. Volta, 102 U.S. App. D.C. 389, 254 F.2d 
88, cited by the appellants, is not applicable to the case at issue in that 
here the appellee was not familiar with the walkway under the existing 
conditions and was not free to choose another way. (emphasis supplied) 


The questions presented on this issue were properly submitted 


to the jury. 


5. The appellee was not guilty of contributory negligence as a 


matter of law. 


The Trial Court instructed the jury on contributory negligence 
including in its charge the appellee's familiarity with the stairway and 


his tampering with the wires. 


Whether the appellee created the condition of which he complained 


or failed to exercise due care was a proper question of fact for the jury. 


The case of Dougherty v. Thompkins Co., 99 U.S. App. D.C. 348, 240 F. 
2d 34, does not show that appellee in the present caseassumedtherisk. As 
in the Dougherty case, Willie Battle's actions cannot be considered as 


voluntary so as to bring same within the assumption of risk situation. 


6. The Court properly denied the appellants’ motion for a 
directed verdict and their motion to set aside verdict and judgment and 


the entry of a judgment in favor of the appellants. 


CONCLUSION 


The appellee respectfully submits that the judgment appealed 
from should be affirmed. 


Respectfully submitted, 
LAURENCE LEVITAN 
PAUL H. WEINSTEIN 


711 14th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellee 


